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From the days of discovery and colonization,
America has looked to the sea. In times of
stress the sea has been our atly, and in
times of peace, a source of our prosperity.
Sometimes hostile and sometimes generous in
its moods, the ocean always has offered its
abundant resources in countless ways. But
only recently have we begun to perceive its
true potential.

- Commission on Marine Science, Engineering
and Resources, Our Nation and The Sea, A Plan
for National Action, p. vi, (1969).
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PREFACE

In the Llate 1960's and early 1970's an enlightened sense of urgency Was
focused on the intensifying plight of the nation's coastal and marine environ-
ments. Most notably expressed in the Stratton Commission Report, Our Natioﬁ
and the Sea, and the Department of the Interior's Studies, The National Estua-
rine Pollution Study and the National Estuary Study, this national concern for
halting the deterioration of environmentadl duéLity in these areas was converted
to action by the President's signature on a number of major environmental laws.
Among the more significant of these laws were the Marine Protection, Research

. .

and Sanctuaries Act of 1972 and the Coastal Zone Management Act of 1972. Both
of these Acts recognized the profound and prevalent effects exerted by man's
act{vities on the coastal and marine environmgnts, and incorporated provisions
for the establishment of protected marine and estuarine sanctuaries that would

preserve particularly valuable natural or cultural features of ocean and Great

Lakes environments.

To date, however, efforts to develop a naticnal system of marine sanctu-
aries have been slow in evolving. Due to a level of administrative and finan-
cial support substantially lower than that inen the similar Estuarine Sanc-
tuaries Program, the Marine Sanctuaries Program has failed to clearly articulate
program goals and objectives necessary to effectively imptehent the marine
sanctuaries concept to its fullest potential. Although two mariﬁe sanctuaries
have been established == the first being the site of the USS MONITOR off the

North Carolina coast and the second being the ocean area adjacent to the John

Pennekamp State Park in the Florida Keys -— it seems clear from the legislative



history of the Marine Protection, Research, and Sanctuaries Act, that Cdngress
intended much more from the Marine Sanctuaries Program than that which has

transpired in the nearly 5 years since its enactment.

Most recently, in an attempt to increase the level of effort towards a
comprehensive Marine Sanctuaries Program, the Office of Coastal Zone Management
(0CZM) requested in its 1977 budget cycle additional staff positions and fund-
ing. However, the Department of Commerce determined that as a prerequisite to
approval, OCZM should prepare a program plan justifying the additional funding
and emphasis. In an effort to ensure that the full potential of the Mariné
Sanctuaries Program is realized, the OCIM awarded a contract to the Center for
Natural Areas, a non-profit research corporation specializing in environmental
management from an interdisciplinary perspective, to conduct this study. The
following study assesses the need for a continued or expanded federal Marine

Sanctuaries Program.

An overview of the study's major findings and conclusions appears in

Chapter 1I.
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I. Executive Summary

The history of the United States is largely a history of taming the

wilderness, of exploiting the frontier for its bountiful supply of natural

resources. During the nation's formative years, most people advocated unre-~

stricted use of these valuable and seemingly inexhaustible resources. With
the dedication of Yellowstone National Park in 1872, the passage of legisla=
tion to preserve forests in a national forest system in 1891, and the estab-
Lishment of the nation's first wildlife refuge in 1903, however, the nation
began to recognize the need to protect and conservé its public Land resources.
Yet even among the conservation-minded there were both the John Muirs, who
argued passionately for the preservation of pristine land areas for their own
sake, and the Gifford Pinchots, who supported a more utilitarian approach to

these resources.

The confrontation over the preservation and wise utilization_of land~-
based resources continues. But it is only recently that such a confrontation
has begun over marine-related resources. The oceans and Great Lakes, once
considered a wasteland, have increasingly become recognized as the nation's
new natural resources frontier. What today appears to be largely unexploit-
able or inexhastible.may not remain beyond the reach of man's technology
tomorrow. As the pioneers of this frontier, it is our responsibility to
recognize the impending development of our marine resourées and to ensure
that development doeS'ﬁoghbring destruction, but is accompanied by a

wise, well-considered approach to the utilization and preservation of the

natural resources of the nation's oceans and Great Lakes. This study is an



examination-of the potential role which the federal Marine Sanctuaries Program

can play in developing such a national approach to the marine environment.

The succeeding chapters of the study analyze in detail the physical world
setting encompassed by the ocean and Great Lakes environménts; the Legislation
and Legislative history that established the Marine Sanctuaries Program; the
administrative policies and strategies for implementing the program; and the
relationship of the program to other existing federal and state programs which
might complement, enhance, or reduce the effectiveness of the Marine Sanctu-
aries Program. This Executive Summary will highlight some of the more salient
findings and conclusions reached in the more detailed anmalyses that follow in

the body of this study.

After describing publicly held attftudes goncerning marine-related re-
sources and summarizing the special treatment which various lLegal systems have
accorded public uses of the marine environment, Chapter II examines the multi=-
tude of monetary and non-monetary values generally attributed to écean and
Great Lakes resources. The chapter also examines resource degradation occur-
ring in these aquatic environments, concluding that a Marine Sanctuaries Pro-
gram possesses a unique potential to stem this trend toward degradation in
designated areas. This unique capacity results from the opportunity to re=
strict certain human activities incompatible with the exceptional values for
which the area was set aside, while at the same time encburaging specific
compatible uses. ChapﬁeF-II culminates with an examination of the competitive
nature of pressures exerted on these resources and concludes that an effec-

tively implemented federal Marine Sanctuaries Program could also result in a



significant decrease in the "transactional costs' associated with allocating

scarce ocean and Great Lakes resources among these competing pressures.

Chapter III focuses its attention on the congressional response to the
competing pressures described in Chapter II which resulted in the 1972 enact-
ment of Title III of the Marine Protection, Research, and Sanctuaries Act,
dealing with marine sanctuaries. It first demonstrates that enactment of Title
III was actually part of a Larger national response to the cohgressionéLLy
perceived pressures being placed on the nation's land and water resources.

The major impetus for the 1972 initiative consisted of a series of studies
conducted in the Late 1960's and early 1970's that documented the alarming
extent of the degradation of the quality of the coastal and marine environments.
The Legislative history of Title III clearly indicates that Congress intended
the Marine Sanctuaries Program to be an important mechanism to preserve, main-—
tain, and enhance the environmental quality of_speciaL areas of the ocean and
Great Lakes environments. This is perhaps best demonstrated by the fact that
the legislation grants the Secretary of Commerce considerable authority to
ensure that activities within a designated marine sanctuary are consistent
with the purposes for which the sanctuary was designated. Similar in many
respects to the consistency provisions embodied in the Coastal Zone Management
Act, Title II1's consistency provision may be even broader in scope, since it
does not merely pertain to federal activities. Chapter III conéludes with an
assessment of the congressional reaction to efforts to implement Title IIIL in

the nearly five years since its enactment.

Specific congressional attention, particularly that of the Chairmen of



the House Subcommittees with oversight functions, has focused upon the funding
levels required to sustain a viable Marine Sanctuaries Program. That congres-
sional interest in the program remains high is demonstrated by the fact that
Congress authorized funding levels for fiscal year 1976 and the transition
quarter more than &4 times higher than that which was reguested by the previous
Administration. There is, moreover, no evidence to indicate that Congress
would not be receptive to appropriation requests comparabté to authorization
levels == however no appropriations requests have been submitted to Congress.
Congressional interest in the Marine Sanctuaries Program was mdst recently
expressed on March 9, 1977, by Congressman John Breaux, now Chairman of the
House Subcommittee on Fisheries and Wildlife Conservation and the Environment,
who suggested that funding authorizations for the Marine Sanctuaries Program

be closely tied to authorizations for the Coastal Zone Management Program.

Chapter IV turns its attention to the administrative efforts to imple-
ment Title III. It examines the existing policies of the National Oceanic
and Atmospheric Administration, in order to close the circle between policy
statements and specific implementation efforts. In this light, existing and
nominated marine sanctuaries ére described as well as the process by which
sanctuaries can be designated. The potential of other sanctuary programs,
such as the Estuarine Sanctuaries Program and existing state-L?veL ocean
sanctuaries-type programs, to complement and enhance the effectiveness of
federally designated marine sanctuaries is analyzed, with the conclusion that
by developing effective mechanisms to foster coordination with these comple-

mentary programs, the Marine Sanctuaries Program can take a large step toward



becoming the powerful tool that Congress envisioned. The Chapter culminates
Wwith an assessment of the efficacy of implementation efforts, concluding thét
the principal reasons why the program has not fulfilled its potential are the
Lack of specifically appropriated funds and the need for a viable framework

within which to devise an effective nation-wide program.

Chapter V analyzes the potential of the Marine Sanctuaries Program in
light of the federal/state role in the management of ocean and Great Lakes
resources. In this regard, it critically assesses both the comprehensiveness
and jurisdictional scope of authority of existing federal and state programs

that can be utilized to preserve particular geographic areas or particular

- species, as well as those programs designed to regulate activities which may result

in adverse impacts upon the ocean and Great Lakes environments. The Chapter
concludes that because these programs are either land or shore-oriented,
species Limited, or conducted on an ad hoc, reactive pasis, they may offer

a potential for complementing the Marine Sanctuaries Program, but they are

in no sense substitutes for it.

Special attention is devoted to the authorities conveyed to the‘Secretary
of the Interior and the President under the OQuter Continental Shelf Lands Act
to withdraw certain marine areas from 0CS mineral lease sales. Effective
coordination with the 0CS mineral leasing review process may provide a po-
tentially valuable mechanism for identifying areas for mprine sanctuaries
designation. This chappe;—demonstrates, however, that because the authority

to withdraw 0CS lands is employed infrequently, on an ad hoc basis, and without

a clear legislative mandate to protect marine resources and values, 0CS with=



drawals, even permanent withdrawals by the President, are simply not viable-

substitutes for the Marine Sanctuaries Program.

The Marine Sanctuaries Program, with its broad mandate to protect and
restore marine resources and values, its broad jurisdiction over marine areas,
and its flexibility both in terms of designating sanctuaries and in tailoring
regulations to the specific protection needed for individual sanctuaries,
offers a unique, positive, and comprehensive program to protect highly valu-
able marine resources. In order to realize its full potential, however, the
program must be guided by a comprehensive plan for implementing its mandates
in the most cost effective manner bossibLe. The Center for Natural Areas
strongly believes these valuable marine areas warrant the kind of protection
that can only be assured by an effective, comprehensive, national approach

to the concept of marine sanctuaries.



II. Physical.-World Realities
A. The Public's View of the Sea

Historically, man has looked toward the sea with a sense of awe and emotion
that has been the product of both fact and myth. Although the perceptions kin-
dled by this combination are as rich and varied as the countless human cultures
it has influenced, a consistent‘theme runﬁing throughout man's concept of the
sea has been the vision of an apparently endless and ineihaustibte resource

that requires no moderation in its use.

For centuries the sea has served mankind. She1 has given us nourishment
for our tables. She has provided a transpertation medium to satisfy our thirst
for goods not economically producible within our Land boundarieé. She has pro-
vided us a convenient and seemingly limitless repository for our wastes. Today,
in the face of growing demands for raw materials, energy, food, waste disposal,
recreation, and the search for scientific understanding, the sea stands ready
to Eontinue her service. But she is trying to tell us something. The oil
slicks and garbage floating in mid-ocean, the apparent near~death of some of
our Great Lakes, and the pollution of some of our most attractive recreation
areas all attest to the fact that the sea's ability to continue to serve man

is dependent upon man's ability to moderate his demands.

Public awareness of the potential threat to the ocean and near=shore en-
vironment has increased dramatically in the last decade. Strong public concern
has led to the enactment of national legislation to protect the coastal zone,

marine mammals, and the quality of water entering the sea; to control sewage



outfalls, ocean dumping, and dredge or fill activities; to extend control over
the management and conservation of fisheries resources; and to more closely
coordinate ocean mineral development activities with comprehensive planning in

the coastal zone.

These Legislative enactments are each designed to meet specific problems.
The concept of designating marine sanctuaries, however, represents an oppor-
tunity to manage areas of the ocean as units. 1t therefore provides a unigue
opportunity to look at the overall issues that necessarily arise when nume rous

competing demands are exerted on a scarce resource.

This recent spate of legislative activity, however, should be viewed in
the historical context of the treatment of marine-related resources. As far
back as the time of the Roman Empire, the Roman legal system recognized special
public rights in marine and coastal areas. Roman law reserved the sea and the
foreshore for free, common, and public use by all members of the Roman state.2
While the Middle Ages witnessed a movement away from this notion of public
rights, as maritime states began to appropriate marine resources for specific
uses,3 the concept of special public rights in navigable waters and the fore-
shore was adopted by English common law and embodied in what has become known

as the public trust doctrine.4

Courts in this country have applied this concept of public trust to pro-
tect tHe public's interest in tide and submerged lands for navigation, commerce,

and fishing purposes from incompatible uses.5 Moreover, the highest court of

at Least one state =~ California == has recently interpreted the public trust



doctrine to be broad enough to encompass environmental and conservation pur-

poses.

Thus, special recognition of the importance of marine and coastal resources
is not a novel concept. In light of the increasiné and competing pressures
being placed upon the marine environment, however, the concept of the public
trust may serve as 3 vaLuaBLe lodestar in developing viable approaches to wisely

utilize and preserve marine-related resources.
B. The Marine Environment

Any major analysis of the marine environment must recognize the existence
and implications of certain inherent hroad-based ecological principles. Per-
haps foremost among those is the fact that the sea's innumerable, diverse, but
recognizably important ecosystems and offshore areas, such as coral reefs,
sandy shoals, kelp beds, algal reefs, spawning grounds, offshore canyons, and
shelLfish beds, are all interconnected through an intricate network of physi=-
cal, chemical, biological, and cultural processes that generally defy delinea-
tion. For example, incoming solar radiation, which fuels atmospheric winds,
also drives the tremendous water currents, or "oceanic rivers,” circulating
throughout the world's oceans. Solar energy absorbed in the form of heat by
the ocean water itself, when combined with the movement of ocean currents, acts
as a major factor controlling world climatic conditions. Heat aEsorbed by
ocean waters in the tropiEF is carried by moving currents, such as the Gulf
Stream, to northern Latitudes, where it exerts a moderating influence on the

climate. The cooled water then returns to the tropics via southward-moving



currents, thereby completing its cycle around the North At(antic. Similar

current cycles or gyres are in evidence in other oceans and other hemispheres.

The ocean’s ever=circulating waters, however, move much more than heat.
Vital nutrients which provide nourishment for the grasses of the sea (i.e.,
phytoplankton), fish, and other Lliving organisms are also distributed by the
ocean's circulation. Unfortunatety, this same water movement also circulates
pollutants discharged by man into the oceans. The singulér continuity of the
sea is iLLQstrated by the recent‘discovery of significant amounts of DDT in
Antarctic animals which spend their entire life c¢cycle thousands of miltes from
the nearest possible site of application. The DDT experience provides a sig-
nificant insight.into the ocean environment: man is not capable of completely
isolating an ocean area from events that affect the quality of the ocean en=
vironment elsewhere. The simple truth lies in the knowledge that today's up-
stream water mass is also tomorrow's ambient environment at the downstream

site.

Man's inability to control water circutatfon in the ocean environment is
similarly true for other natural processes occurring in the sea. Storms,
waves, chemical reactions, and the movement of chemicals through food chains
are but a few examples. Thus, with Limited exceptions (such as cultivating
kelp beds and constructing artificial reefs), man has a limited ability to
positively manipulate the marine environment. Instead, the level of man's
success in achieving ocean and Great Lakes management objectives will be
largely determined by his capacity to control activities which he believes

are Likely to impact negatively upon marine resources.

10



The following two sections of this chapter discuss the degradation that
has been occurring in the marine environment and the publicly ascribed values

and competing pressures exerted upon these envircnments.

C. Degradation of the Marine Environment

The past two decades have witnessed a massive human intrusion into the
shallow marine waters bordering the North American continent. The complex of
factors which have combined to create this situation include the expansion and
"coastalization'" of the human population, the depletion and contamination of
terrestrial and freshwater resources, and the recent development of sophisti-
cated marine téchnoLogy which now allows man to enter, work and build on and
under the sea. Of special importance is the nation's increasing desire for

petroleum hydrocarbons as a source of fuel and industrial raw materials.

At the present time more than 30 percent of the population of the United
States lives in the counties bordering the Great Lakes and the ocean, and
this percentage is increasing. It is estimated that by the year 2,000 over
200 million people may live within close proximity to the nation's coastal
zone.? This high population along our coasts must dispose of its waste pro-
ducts; and whether these are discharged into rivers, estuaries, or into the
atmosphere, they ultimately reach the sea. Many coastal metropolitan and
industrial areas have already rendered adjacent marine areas unf{t for most
human usese. Fisheries,_rg&reation areas, and prime ecological habitats have
been destroyed by misménagement, or more properly, non—=management of the ma-

rine habitats and resources. This is at (east partially due to an exponential

"



growth of human activi;ies in the coastal zone, a situation which is certain

to be exacerbated in future years.8 Another reason is that there has been aﬁ
unbalanced emphasis on developing these habitats and resources, rather than
conserving their natural attributes. The unclarified jurisdictional authority
of the various governmental entities involved has, moreover, led to inefficient

management of these marine resources.

Estimates for the nation's petroleum resources indicate that the continen=
tal shelves bordering our shores contain about 5 times the present proven U.S.
reserves of oil and about 3 times the proven reserves of natural gas.9 In pur=
suit of these resources a major coastal technology has been developed, and al-
ready over 2,000 oil platforms stand on the continental shelf off the Louisian
coast alone. The drive for offshore o0il is just beginning on the Atlantic and
Pacific shelves of the contiguous states and on the extensive shelf off Alaska.
In addition, enormous quantities of sand, gravel, and shells are dredged ann-
uvally from nearshore marine bottoms to meet expanding requirements of the con-

struction industry and other needs.

Pollution of our coastal waters results from the continuous outpouring of
chemical materials and solid wastes. Among the chemicals qf particular concern
are the chlorinated hydrocarbons, such as DDT and PCB's (substancés with broad-
spectrum toxicity and long half~Lives), and certain rédioactive materials of
the transuranic series (resulting largely from weapons teﬁting and nuclear fuel
plant outputs). A great variety of other chemical substances are of concern
on a more local and shorter term basis. Of these, crude petroleum and its

derived products (especially heavy fuel 0ils) and municipal sewage should be

12



mentioned. To these ;houLd be added a variety of solid wastes derived from

the dumping of construction and industrial wastes, overboard disposal of wasées
from marine surface craft, and the debris of marine wrecks and coastal storms.
Many of the solid wastes are long-lived and tend to accumulate on the bottom

areas.10

Physical damage to marine bottom habitats results from dumping of dredge
spoil, solid wastes, sewage sludge and other materiaLs} water transport of
pollutants from other areas of discharge; and direct human activities (e.g.,
construction; dragging of anchors; dragging of fish nets; and over harvest of
shells, coral, and other materials by divers.)11

In the great expanse of water, the surface observer is not Llikely to per-
ceive the deleterious effects of such activities. However, the bottoms and
water masses are not as unchanging as the surface might suggest. In areas of
poor flushing, toxic materials tend to accumulate, both on the bottom and in
the water coLumn. 0f special importance here is the problem of organic waste
accumulation (resulting chiefly from municipaL‘sewage). This material requires
a vast amount of oxygen for complete breakdown. In areas of poor circulation,
sewage accumulation may lead to near or complete exhaustion of oxygen, espe-
cially near the bottoms, and this may severely reduce or completely eliminate
marine Llife from large areas 6f the sea bottom. Toxfc metals and other chemi-
cals, which accompany the organic sewage, also tend to accﬁmuLate in such areas.
For these reasons, marine sewage dumps and outfalls may poison marine Life and
restrict habitats for many miles downstream of the primary area of contamina-

tion. Submerged hills, ridges, reefs, and other "topographic highs" are often

13
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favored places for commercial ships to anchor and are thus subject to the dis-
charges of trash and other pollutants during their Llayover period., Party boats
and private pleasure craft seek out such areas for fishing, scuba diving, and
other activities. These features are, therefore, subject to multiple damage
from anchors, chemical pollution, and in some cases, overharvesting. It should
be pbserved that topogfaphic highs often support the,raresf and most sensitive

of the marine systems.1

What are the impacts of all these activities on marine species and marine
ecosystems? Most of the activities are clearly deleterious, but for the most
part, we are ignorant of the specifi¢s. Marine systems are enormously complex;
and critical, problem~oriented, scientific investigations are far too rare and
too restricted in scope to provide the basis for‘informed judgment, much Less
for management recommendations. In a recent National Academy of Sciences'
study on the assessment of potential ocean pollutants it was concluded that
not enough data exists to pinpoint the effects of pollution on marine species

and ecosystems.13

In pointing out the need for more critical data, the report
concluded that, "the time when we could afford to stumble from crisis to crisis
has passed and we must begin to anticipate our impacts on the oceans...." In

a similar vein, after reviewing society'é impact on the coastal zone, Bostwick
Ketchum, in his study of critical problems in the coastal zone, concluded that,
"if we are to arrive at an effective management scheme for the coastal zone,

we will need to sort out these kinds of interreta%ienships of uses, and recog-

nize the constraints they impose on one another,' The need for management

is obvious, and the need for research to support this management is critical.
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In the absence of legal and management constraints, society is free to pursue
its destructive practices in all areas of the continental shelves with impun%ty.
Species, habitats, and ecosystems of the coastal waters are clearly in jeopardy,
but site-specific infarmation and the extent of the damage in most cases remain

to be determined.

Because many of these areas are being degraded, it is important to under-
stand their worth and value to society in their non-degraded state. The follow=
ing section of this chapter analyzes the value of these areas to the public and

examines the competing pressures being exerted upon them.
D. Publicly Ascribed Marine Values

There is that moment on a long cold day of fall drizzie
in the Pacific Northwest when the mouth of the river
suddenly bursts with the first opening of the steelhead
run.  There is that moment when the clump of fishing
boats fleat still and silent on the endless blue of
Long Island Sound in late September and early October,
and then burst their tranquility. First, from nowhere,
there is the rising, screaming, swirling gathering of
seagulls, chasing and driving toward the sea. Then the
boats roar in equal abandon to join the ever massing
seagulls. The bluefish are rising and have caught us
in their eternal web. The rational order of daily Llife
is broken. We are part of the great cycles of seagull,
sun and moon; the mingling of waters in estuaries, the
phragmites and spartina of the wetlands, the seagrass
and plankton, the birth and death and wonder of ocean
Life./15

William Burch's eloquent prose serves to remind us all that there are val-
ues not readily expressed in monetary terms. The fisherman, the recreator, the
homebuyer, and the developer, all go down to the sea, for reasons not entirely

reflected in the dollars and cents return they expect to obtain. There is a
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reason why coastal land values are higher than similar inland property. There
is- 2 reason why coastal residents and visitors, and even those who have never
seen the sea, join forces to fight oil development in adjacent coastal waters.
There is also a reason why coastal areas support a large portion of our recrea-
tion areas. From time immemorial, mankind has been attracted by the mystery

and majesty of the sea.

A struggle is taking place concerning the utilization of our oceans and
Great Lakes resources. The recognition that these bodies of water are a limited
resource has evolved as a natural social and economic consequence of the in-
creasing demands being placed upon them. Any rescurce that is abundantly and
freely available, §uch as air {drinking water, once free, has increasingly dur=-
ing'this century become a priced commodity), commands no ''price" in a market
economy. With only few exceptions such as scuba divers, man has never felt the

necessity to pay for the air he breathes.

Recent events have, however, demonstrated that we do have to pay to breathe
clean air. The price of clean air is reflected in increased prices for goods
and services whose production and utilization affects air quality. But these
payments have not been a result of the normal operation of the market place.
Rather, they are the result of public intervention in the economy. They are
the result of publicly supported legislation and administrative regulation en-
forcing specific levels of air quality. When viewed fromAthis perspective,
these laws constitute an economic demand for clean air. This demand for clean
air must necessarily be balanced against increased production costs of other

goods and services, as well as the potential impact on national income and em-

16



ployment that-these increased costs may precipitate.

The history of the struggle for clean air is long and involved, but the
lessons apply to the current struggle for the preservation, maintenance and

enhancement of the environmental quality of our oceans and Great Lakes.

Over the Last decade, numerous efforts have been made to identify and

16

quantify the values associated with the marine environment. On the one hand

are the monetary values associated with extraction and utilization of the sea's

resources. A study prepared in 1974 for the Senate Committee on Commerce mea-

17
sures some of these monetary values:

In 1972-73, the Level of primary economic activity,
or output, represented by development of all U.S.-
controlled ocean resources is roughly estimated at
$7.5-%7.8 billion in 1973 dollars. Comparable total
values for 1985 are crudely projected at $23-26 bil-
lion, and for 2000 at $33=44 biltion, all in 1973
dollars. These figures exclude the ocean's value as
a receptacle for waste, not now even roughly guanti-
fiable.

The table accompanying the report estimates the monetary value by category

and projects the ocean's increased value to the year 2000.18
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TABLE | —ESTIMATED AMD PROJECTED PRIMARY ECONUMIC VALUE OF SLLECTED OCEARN RESOURCES TO THE
UNITED STATES, BY TYPE OF ACTIVITY, 1972:73.2000, 1% TERA'S OF GROSS OCEAN RELATED QUTPUTS

1in billinns of 1573 dollars]

Aclivity

1985

Chapter 1972 1971 2000
Mineral ressurees:

Potenleum . e 9.7 10 50
Hatural @as. _ L. L Liiiieeeeiae.o 5.80 8.1
Manganase nodules . ... ... ... 13 .28
Sultur. .. ... .04 .04
Fresh water .. .. . .n2 R
Canstructran matanals .l .03
fdagnesium.. ... ... 4 23l
Other .Gt a2
Total 15.82 19.82
Living resnurres’ ) T e
Foad fish... ......... 8 0.74 0.95- 1.58 1.37- 4.01
Industrial fish .. . 9 . .05- .08 .05~ 14
Botamcal fesources 10 (0] [0}
L1 P TR 100- 165 142 415

v Nonextraclive uses: T
MOTRY e iatiee i miiiaen e aeaeans .58- .81 3.73- 5.03
Rucreabtion . . .. .. ... ... ..i.... 1.12- 1,50 1.64 2,53
Transportation...................... 4.40- 6.2 6.88-11.41
Cammunication ., . .._.............. .26- . % L4085
Receptacle for waste................. (O] (O]
Total. oo e 6.36- 8.88  12.74-20.82
Grand tatal 23.18-26.36  3).68-44.49

1 Insigmiticant.
1 Potentiaily sigmficant, but unmesyrable,

Source: Chs. 2 through 15. (Resources and uscs other than minerals, there estimated and proiected in 1972 doilars, are
hete adjusted to 1973 dallars to facititate comparison.)

There should be little question that these monetary values have increased
greatly since 1973, both as a result of the movement to extend the nation's
economic jurisdiction over marine resources, as evidenced by the recently es-
tablished 200-mile fisheries management zone, and recent shifts in our energy

status.

Competing with activities that generate direct monetary values are a host
of aétivities that generate either less direct monetary values or non-monetary
values. Many of the indirect or non-monetary values commonly attributed to the
sea are dependent upon the quality and condition of the broad geographic setting
in which they are located.™ Many of these values are derived from relatively
Examples of localized but significant ocean ecosystems

small geographic areas.

and areas are incltuded in Table 2:
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Table 2. Localized Areas of Exceptional Value

Examples of special ecosystem or habitat types

1. Coral and algal reefs
2. Kelp beds
3. Sponge communities
4. Topographic highs
a. Rocky outcrops
b. Snapper banks
S. Areas of high production
6. Areas of high species diversity
7. Areas characterized by unique floral and/or faunal assemblages

Habitats of species of commercial importance (fish, shrimp, crab,
Lobster, mollusk)

1. Spawning grounds
2. Other sensitive life history areas (feeding, migration, etc.)

Habitats of species of esthetic or other importance (birds, mammals,
fish, crustaceans, mollusks, etc.)

1. Rookeries
2. Feeding and nursery areas
3. Migration routes

Unique geological features

1. Topographic sites (topographic highs, submarine canyons, etc.)
2. Ice-age relics (submerged bogs, reefs, special artifact sites,
etc.)

Archaeological sites

1. Submerged human habitation sites

2. Historical wrecks

3. Other submerged human artifact sites

Areas of exceptional recreational value

1. Viewsheds adjacent to established coastal parks

2. /arine scuba divimg areas
3. Recreational fishing grounds

Generally, the most important of these areas are concentrated on the continental
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shelves stretching from the shoreline out to the continental slope, an area
which contains approximately 43% of this nation's federally held public Land§.1
Areas such as those in Table 2 contribute both directly and indirectly to many
of the values commonly ascribed to the oceans bordering our shores. For rec-
reationalists, these areas provide sites for fishing, boating, scuba diving,
and nature study. Coastal residents and visitors find inspiration and a sense
of serenity in the timeless motion, openness, and change of these sites. For
scientists and non—scientists alike, these areas provide abundant source mater-

ial for investigation into the working of nature and the marine environment.

Some of these values are, as the above quotation from William Burch aptly
illustrates, non-monetary and probably non-guantifiable. On the other hand,
numerous studies have attempted to approach the valuation issue using indirect
methodoLogies20 and, in many cases, have arrived at rough estimates of these
non-monetary values. William Brown, for example, has estimated the value of
sport fishing for salmon and steelhead in the State of Oregon alone to be ap-
proximately 3$24.6 million (1974 dolLars).21 It should be observed, however,
that the difficulties in arriving at accurate quantifications are illustrated
by a 1970 report of the U.S. Fish and Wildlife Service, which reported varia-
tions in estimated expenditures on oceanic recreation ranging from 350 million

to $3.86 billion for the year 1964.22

Clearly, there are strong competing pressures to utilize the ocean and
Great Lakes environment. It is equally clear that there are strong economic
interests behind these competing demands. Just as there is no formal market

for clean air, there is no formal market for a Living ocean environment. The

20
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public cannot-"buy” a Lliving ocean, but the public can regulate man's impact

to achieve an optimum amount of living oceanic environment. With the passage
of legislation and the promulgation of regulations concerning marine mammals,
endangered species, dredging or filling, ocean dumping, and outer continental
shelf (0CS) leasing, the public has become increasingly involved in decisions

affecting the oceans and Great Lakes.

This public involvement has, however, been largely limited to repetitive,
continually arising use decisions at specific ocean sites. That is, each new
use proposed for any site currently requires a determination of suitability.

A poignant example of the ad hoc nature of current decision-making affecting

the marine environment is provided by the present 0CS mineral=-leasing process.

As is discussed more fully in Chapter V of this study (see pp._89-91),
the current 0CS leasing procesé allows the Secretary of the Interior to delete
specific areas from lease sales for, among other reasons, their critical en-
vironmental significance. Because oﬁe of the procedures for deletion serves
only to exclude the specified areas from the immediate lease sale, the areas
are not "withdrawn" from future sales. Thus, subsequent sales may require
reconsideration of these areas, which would increase administrative and public

review and, consequently, drive up 'transactional costs."”

While the President possesses authority to permanently withdraw specific
tracts from 0CS leasing,.sych action has been taken only twice in the past 24

years. These two areas are the Key Largo Coral Reef Reserve and the Santa

Barbara Ecological Preserve and Buffer Zone (see pp. 62-63). There exists, more-
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over, no program-wide regulations or guidelines for these permanent withdrawals.
And, since they are made on an ad hoc and infrequent basis, it is difficult to
predict those activities which might be restricted in these areas (see pp. 89-
91). Thus, the potential for multiple reviews remains, suggesting that the

potential for high transactional costs may be as great in the case of 'permanent"

withdrawals as it is with respect to temporary deletions.

On the other hand, by employing a comprehensive review process to assess
which marine areas are best suited to specific uses, transactional costs can
be significantly decreased. The potential for such an approach exists in the
Marine Sanctuaries Program. For example, the Key Largo Marine sanctuary, which
encompasses over 100 square miles of coral reef,is permanently protected and
managed for only $55,000 per year.23 To understand the potential of this pro-
gram, however, it is necessary to thoroughly review the legislation which es-—
tablished the program, in terms of the events which led to its enactment, its
specific legislative history, the Llegislation itself, and congressional reaction
to efforts to implement the program. The succeeding chapter of this study

analyzes these factars in detail.
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I1I. Evolution of a Response: Legislative Recognition

The competing legislative responses to pressures being exerted on the
nation's coastal, nearshore, and offshore environments are hetter understood
if they are placed in the larger context of the national efforts to maintain
and enhance the nation's environmental resources. Before describing the con-
gressional initiatives which resulted in the estabtishmeﬁt of the Marine Sanc-
tuaries Program, this chapter will, therefore, overview similar legislative
efforts to protect environmental quality in general, and the marine environment
in particular. In this manner, a more complete perspective can be gained as
to the reasons Congress determined that a federal Marine Sanctuaries Program
'was a necessary etement in the nation's evolving oceans policy. This chapter
will also review the congressional reaction to the current Marine Sanctuaries
Program, as exhibited in appropriations, legistative, and oversight hearings,
in order to ascertain the concerns of Congress with respect to the implementa-

tion of the program.

A. Overview of the National Respaonse to Threats Upon Natural Resources

In his 1970 State of the Union Address, former President Nixon signalled
that the time had come to develop national responses to the pressures being

. 1
placed on environmental resources.

I now turn to a subject which, next to our desire
for peace, may well become the major concern of the
American people in the decade of the seventies....

The great question of the seventies is, shall we sur=
render to our surroundings, or shall we make our
peace with nature and begin to make reparations for
the damage we have done to our air, our land and our
water?
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restoring nature to its natural state is a cause
beyond party and beyond factions. It has become a
common cause of all the people in America. It is
a cause of particular concern to young Americansg =-
because they more than we will reap the grim con=
sequences of our failure to act on programs which
are needed now if we are to prevent disaster later.

On January 1, 1970, as his first official act of the new decade, the President
signed into law the National Environmental Policy Act (NEPA). In announcing

a comprehensive national policy for protecting, maintaining, and restoring en-

- vironmental quality, NEPA ushered in a new era of legislative environmental

2
initiatives, both on the federal and state levels. One month after the sign-

ing of NEPA, the President, in his Message on the Environment, indicated that
the establishment of the nation's environmental policy constituted only a neces=

sary first step in developing better programs to manage the nation's natural
3 .
resources:

Like those in the Llast century who tilled a plot of

Land to exhaustion and then moved on to another, we

in this century have too casually and too long abused
our natural environment. The time has come when we

can wait no longer to repair the damage already done,
and to establish new criteria to guide us in the future.

The year 1970 also marked the submission of the final report of the Public

Land Law Review Commission, One Third of the Nation's Land. Among the recom-
4

mendations of that report was that:

. environmental quality should be recognized as an
important objective of public Land management, and
public land policy should be designed to enhance and
maintain a.high quality of environmental quality both
on and off the public lands.

Actually, a change in the nation's federal land management policies, which had

historically embhasized disposal of public lands and expLoitgﬁion of their
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natural resources, was apparent in the 1964 congressional act that established
the Public Land Law Review Commission:

It is hereby declared to be the policy of Congress that

the public lands of the United States shall be (a) re-

tained and managed or (b) disposed of all in a manner

to provide the maximum benefit for the general public.
Since a considerable portion of the nation's public lands are those lying on
the continental shelf, public land management policies are of no small import
regarding the utilization and management of marine resources. In fact, if the
estimated 570 million acres of outer continental shelf Lands are compared with

the approximately 750 million acres of federal public lands lying within the

SO states,6 over 43% of the nation's public Lands (ie beneath the oceans.

With the submission of the Public Land Law Review Commission's recommenda=-
tions, the enactment of NEPA, and growing public awareness of environmental
values, as perhaps best exhibited in the Earth Day demonstrations, the year
1970 may be viewed as a milestone in the national response to the ;6mpeting
pressures being placed on its natural resources. The succeeding half decade
would witness the institution of national environmental protection programs
to controLAair, water, noise, solid waste and toxic chemical pollution. The
nation would also move toward establishing comprehensive resource management pro-
grams in the coastal zone and on the public domain, while increasing the num-
ber of geographic areas set aside for conservation purposes, such as wilderness
areas, wildlife refuges, and wild and scenic rivers. ALthough the thrust of
these initiatives was'baéqﬁaLLy directed toward the management of land=based

resources, better management of the macine environment has alsc been a goal of

Llegislative initiatives in recent years.
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B. Overview of the Legislative Responses to Pressures on the Marine
Environment

The starting point for considering the congressional responses to the
competing pressures placed upon the marine environment is the enactment of
the Marine Resources and Eng{neering Act of 1966.7 That act, largely a re=-
sponse to studies prepared by the National Academy of Sciences and U. S. Navy
on marine science activities and the role of the seas in assuring national
security,8 declared it the national policy to "develop, encourage, and main=
tain a coordinated, comprehensive, and long-range national program in marine
science."9 It also established the Commission on Marine Science, Engineering,
and Resources (the Stratton Commission), whose final investigative report,
Qur Nation and the Sea,10 made a number of recommendations concerning marine
science and technology and the utilization of ocean resources. Two of the
recommendations of the Stratton Commission's report, submitted to Congress
in January, 1969, were the establishment of the Hational Oceanic and Atmospheric
Administration and the enactment of national coastal zone management legisla-
tion. In addition, the Commission strongly emphasized the compelling need to

establish a balanced national program to develop and protect marine=-related

11
resources.

The Nation's stake in the uses of the sea is synony-
mous with the promise and threat of tomorrow. The
promise lies in the economic opportunities the sea
offers, in the great stimulus to business, industry,
and employment that new and expanded sea-related
industries cam—produce.... The promise Llies in mak=~
ing available new reserves of important minerals and

in ensuring new sources of food. The threat lies in
the potential destruction of Llarge parts of the coastal
environment and in the future deterioration of economi-
cally important ports, recreational facilities, coastal
shellfisheries, and fisheries on the high seas....
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A time of decision is here. Multiple pressures force
the Nation to turn to the sea, and multiple opportuni~
ties await the seaward turning. The time of decision

is not for the Federal Government alone, although Fed-
eral leadership is essential. State and local govern~
ments, industry, academic institutions, and the American
people must share in the decision and action.

The ocean does not yield its food and mineral treasures
easily; damaged environments are not restored by scat-
tered attacks or the good intentions of a few; the
planet's dominant element cannot be understood, utilized,
enjoyed, or contralled by diffuse and uncoordinated
efforts. The Nation's stake can only be realized by

a determined naticnal effort great enough for the vast
and rewarding task ahead.

Within a year of the submission of the Stratton.Commission's final report,
the Department of the Interior completed two major studies on the estuarine
environment. The first, The National Estuarine Pollution Study,12 submitted
to Congress in November, 1969, recommended the establishment of an integrated
and comprehensive national program to manage and protect the nation's estuarine
and coastal resources. The second, The National Estuary Study,13 submitted to
Congress in January, 1970, inventoried the nation's estuarine areas and de-

picted the deteriorating condition of estuarine resources.14

While these studies were directed to the nearshore and estuarine environ-
ments, similar efforts were undertaken concerning the offshore marine environ=-
ment. In an April, 1970, message to Congress on waste disposal, President

Nixon called attention to the alarming increase in the amount of wastes being
15

" dumped into the marine environment. At the direction of the President, the

Council on Environmental Quality undertook a comprehensive study to ascertain

the dimensions of the probLem.16 In addition to detailing the amount of wastes
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‘recommendation:

being dumped -into the oceans and recommending legislation to regutate the dump-

ing of materials from the nation’s shores, that report made the following poLﬁcy
17

High priority should be given to protecting those
portions of the marine environment which are bio-
logically most active, namely the estuaries and the
shallow, nearshore areas in which many marine orga-
nisms breed or spawn. The hiologically critical
areas should be delimited and protected.

The cumulative jmpact of these §tudies resulted in numerous congressional
responses designed to ﬁrotect and manage the nation's marine-related resources.
Congressional recognition of coastal and estuarine areas as critical environ-
mental areas was evidenced by the enactment of the Coastal Zone Management Act

18

of 1972. Special protection for endangered and threatened marine-related

species was provided by the Marine Mammal Protection Act of 19?219 and the

20 Comprehensive regulatory programs to control

Endangered Species Act of 1973.
dredge or fill activities and the discharge of pollutants from stationary sour=-
ces into ocean waters were expanded or established by the Federal Water Pollu-

21

tion Control Act Amendments of 1972. A program to regulate the transportation

of pollutants for discharge into ocean waters was instituted by virtue of the
enactment of Title I of the Marine Protection, Research, and Sanctuaries Act

of 1972.22 Most recently, an expanded national fisheries management program

to conserve and regulate fisheries resources in waters on the U,.S. continental
shelves was effectéd by the passage of Fishery Conservation and Management Act
of 1576.% T ‘

Thus, the decade following the enactment of the Marine Resources and

Engineering Development Act of 1966 has witnessed a spate of legislative re-
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sponses to the competing pressures placed on the marine environment. These
responses, however, have not been part of a balanced, comprehensive nationéL
policy toward the preservation and wise utilization of the marine environment,
but rather ad hoc responses to demands placed on specific ocean resources.

This is evidenced by the 1974 adoption of Senate Resolution 222,24 which estab-
lished the National Ocean Policy Study to assist in developing a clear, compre-
hensive, long-range national ocean policy. Any consideration of the congres=~
sional recognition of the need for a federal Marine Sanctuaries Program must
therefore, be prefaced with the understanding that a nationwide ocean policy
remainsistiLLlin its formative stages, and that it is still possible for that
program to play & vital role in assuring that the nation's policy regarding

the marine environment is one that reflects a balanced approach to the preser-

vation and wise utilization of ocean resources.
c. Legislative History of the Marine Sanctuaries Program

An overview of the legislative history of-thé Marine Sanctuar%es Program
is important not simply because courts attach great weight to legislative his=-
tory in determining the meaning of statute_s,25 but because it often provides
a clearer indication than does the statutory language itself of those factors
which the legislature considered in determining the need for Legistafion. In
the case of Legislation such as that establishing the Marine Sanctuary Program
which contains no congressional findings of fact or specific DoLicy'decLara-
tions,z6 an analysis of -the lLegislative history is cnitical in establishing

the perceived need for the legislation.
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As the accompanying chart developed by the Virginia Institute of Marine
. 27 . .. . . '
Sciences 7 illustrates, the origins af the legislation which established the
Marine Sanctuaries Program can be traced to the introduction of eleven distinct
bills in the House of Representatives in 1968. The bills were hasically a re-
action to public outrage stemming from a series of incidents which resulted in
the degradation of popular marine recreation areas, such as the dumping of nerve
gas and oil wastes off the coast of Florida and the infamous Santa Barbara oil
. 28 : . . . ‘ .
spill. These bills, which contemplated the establishment of marine sanctu-
aries off the coasts of California, Massachusetts, and New Hampshire, were
directed, in large measure, to instituting moratoria on mineral exploration
in those areas which would be considered for sanctuary designation. As noted
by the Virginia Institute of Marine Sciences,z9
Marine sanctuaries were proposed as a mechanism to
attain a national balance of uses in the marine en=-
vironment and ensuring compatibility of conflicting
uses. Some witnesses advocated marine zoning to
minimize conflict between competing uses. The con-
cept of sanctuaries as areas for stuydies of the
natural system unencumbered by pollution was brought
forward as was the concept of preserving marine
areas so that scenic beauty, ocean recreation, and
fishing activities could be perpetuated.
But largely due to the fact that they were coupled with moratoria on minerat
exploration, these bills were not even reparted by the House Merchant Marine
and Fisheries Committee during the 90th Congress. While similar bills were
introduced into the 91st Congress, it was not until after the completion of
the Council on Environmental Quality's study of ocean dumping30 that a marine

sanctuaries provision, was reported by the House Merchant Marine and Fisher-

ies Committee. This provision was incorporated into H.R. 9727, a bill which
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also contemplated the regulation of ocean dumping.

In the House Report accompanying H.R. 9727, the Committee explained the

purposes which the marine sanctuaries provision were designed to serve:.::'1

Title III deals with an issue which has been of great
concern to the Committee for many years: the need to
create a mechanism for protecting certain important
areas of the coastal zone from intrusive activities
by man. This need may stem from the desire to pro-
tect scenic resources, natural resources or Lliving
organisms: but it is not met by any legislation now
on the books... The pressures for development of
marine resources are already great and increasing.

It is never easy to resist these pressures and vyet
all recognize that there are times when we may risk
sacrificing long~term values for short=term gains.
The marine sanctuaries authorized by this bill would
provide a means whereby important areas may be set
aside for protection and may thus be insulated from
the various types of "development' which can destroy
them.

The Committee apparently recognized, as is more fully developed in part Vv of
this study (pp. 89-91), that the authority which would be conveyed to the Sec-
retary of Commerce under Title III was considerably more comprehensive than
that granted the Secretary of the Interior by the OuteerontinentaL Shelf Lands
Act of 1953 to withdraw marine areas from OCS lease sales. This is amplified

by the Committee's statement of the role which marine sanctuaries would play
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in achieving a balanced approach to the utilization of ocean resources:

The reasons for designating a marine sanctuary may in-
volve conservation of resources, protection of recres-
tional interests, the preservation or restoration of
ecological values, the protection of esthetic values,

or a combination of any or all of them. It is partic-
ularly important therefore that the designation clearly
state the purpose of the sanctuary and that the regu-
Lations in implementation be directed to the accomplish-
ment of the stated purpose.
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Both the House floor debates on H.R. 9727 and the accompanying Report con-
tain numerous statements on why a federal program of marine sanctuaries was
needed and the mechanisms that should Ee employed to implement it. Some of
the more salient of these are included in Appendix A of this study. It is
significant to naote that even at the time of the House passage of H.R. 9727,
concern was expressed over the level of authorized funding for the program.

For example, as Congressman Harrington noted:33
These sanctuaries will immediately preserve vital areas

of our coastline from further damage. My only reserva-
tion is that we may be drastically underfunding CTitle

1111,

After it passed the House on September 9, 1971, the Senaté Commerce Com=

mittee began its consideration of H.R. 9727. It reported an amended bill on

November 12, 19?1.34 The Committee's amended version did not include Title
III. As the Committee Report explained, there were two reasons for this.
First, while the Committee noted that the continental shelf was within the
jurisdiction of the federal government, it believed fhat control err the
superjacent water column outside of the Limits of the territorial sea and the
coﬁtiguous zone was beyond its jurisdﬁction.35 That Congress no longer fully
ascribes to this restricted view of the nation's authority over ocean waters

is evidenced by the enactment of the Fishery Conservation and Management Act

of 1976, which extended the nation's control over its fisheries resources to

areas within 200 miles offshore.36

The second reason the Senate Commerce Committee deleted Title III was be-

cause it believed that since the establishment of marine sanctuaries would
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affect the continentay shelf, the reservation for special protection of certain

areas of the continental shelf was already within the authority conferred to

the Secretary of the Interior by the Quter Continental Shelf Lands Act.37 As

noted earlier, however, the House Merchant Marine and Fisheries Committee was
more correct in it; assertion that the Title III authority was more comprehen-
sive in scope than that contained in the 0CS Lands Act €see p. 34). It should
also be observed that while the Senate Commerce Committee did not agree with

the approach adopted by the House, it was in full agreement with the concept

_ . . .38
of establishing marine sanctuaries:

The Committee believes that the establishment of marine
sanctuaries is appropriate where it is desirable to set
aside areas of the seabed and the superjacent waters
for scientific study, to preserve unique, rare, or
characteristic features of the oceans, coastal, and
other waters, and their total ecosystems. In this we
agree with the members of the House of Representatives.
Particularly with respect to scientific investigation,
marine sanctuaries would permit baseline ecological
studies that would yield greater knowledge of these
preserved areas both in their natural state and in
their altered state as natural and manmade phenomena
effected change.

To resolve differences between the House and Senate versions of H.R. 9727,
a Conference Committee was convened. On October 9, 1972, it agreed to a re-
vised bill which included Title III, with certain modifications in the language

with the House passed. In explaining these modifications, the Conference Com-

mittee stated:39

The Committee on Conference adopted the House approach,
but modified the language in some respects to make it
clear that the regulations and enforcement activitics
under the title would apply to non-citizens of the
United States only to the extent that such persons
were subject to U.S. jurisdiction, either by virtue

of accepted principles of International law, or as a
result of specific intergovernmental agreements.
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Signed %ﬁto law on October 23, 1972, aover 13 months after it originally
passed the House, Title III of Public Law 92-583 became the first, and to date
the only broad-based, comprehensive federal legislation capable of striking a
balance between the need to develop and utilize and the need to protect and
conserve the nation's marine resources.

D. Title III of the Marine PEotection, Research, and Sanctuaries

Act of 1972 ‘

October of.19?2 may perhaps be the most remarkable month in the history
of this natgon‘s attempts to develop a balanced approach to the management of
its natural resources. In that month == indeed within an 18 day period from
October 9 to October 27 -— a ptethora of environmental and natural resources
legislation became lLaw. This fertile period witnessed the establishment of 3
historic sites; the designation of 4 wilderness areas; the establishment of
or additions to 3 national monuments; the establishment of a nationmal wildlife
refuge; and the establishment of & naticnal seashore and 3 national recreation
areas.40 In addition comprehensive legislation was enacted to control water,
noise, pesticides poliution; to provide for the protection of marine mammals;
and to establish state coastal zone programs.41 Thus, the congressional re-
sponse to the competing pressures on the marine environment which resulted in
the passage of the Marine Protection, Research, and Sanctuaries Act was act-
ualLy_part of a Larger response to develop mechanisms to better manage the

nation's natural resources.

Title III of the Act authorizes the Secretary of Commerce to designate

marine sanctuaries, with the approval of the President, in ocean waters as
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far seaward és the edge of the continental shelf, in other coastal waters sub-
ject to the ebb and flow of the tide, and in Great Lakes or their connecting
waters.42 The purposes for which marine sanctuaries may be designated are
listed in section 302€a) of the statute as the preservation or restoration of
these areas'”for,their conservation, recreational, ecological, or esthetic

values.

The language of section 302 of the Act indicates the expectations Congress
had concerning cooperation and coordination between the Secretary of Commerce
(who has deLegéted his authority to administer Title III to the Administrator of

NOAA)44

and other federal agencies, involved states, the public and foreign
governments. First,before designating any marine sanctuary, section 302(a)
requires tha Administrator to consult with the Secretaries of State, Defense,
Interior, and Transportation, the Admministrator of the Environmental Protec-
tion Agency, and the head of other interested federal agencies. This consul-
tation.process must include an opportunity to review and comment ubon proposed
sanctuam’es.45 Second, if'a proposed marine sanctuary would include ocean
waters within the 3 mile jurisdictional Limit of any cqastaL state,46 or in
any U.S. areas of the Great Lakes, section 302(b) stipulates that the Admin-
istrator of NOAA must "consult with, and give due consideration to" the Views
of state officials before designation. Moreover, the governor of the "involved"
state may, in effect, veto areas within that states' jurisdiction by notifying
the Administrator within 60 days of the natice of designation.47 Third, when

sanctuaries include areas of ocean waters outside the "territorial jurisdic-

tion"48 of the United States, section 302(c) requires the Secretary of State
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to fake "appropriate' actions to negotiate international agreements to protect
the sanctuary and promote the purposes for which it was estabLished.49 Fourth,
pursuant to section 302(e), before a marine sanctuary can be designated the
Administrator is to hold public hearings in coastal areas "most directly af-
fected.”so
requires that the Administrator consult with other interested federal agencies
before promulgating regulations regarding permissible uses within the sanctuary.
Finally, section 302(g) requires that any regulations promulgated by the Admin~
istrator be deyeLoped in accordance wifh the "recognized principles of inter=-
national Law." Beyond the Limits of the nation's territorial jur‘isdiction,"s2
these regulations are only applicable to United States citizens, unless ampli-
fied by international agreements or in conformity with other recognized princi-

ples of international Law.53

Thus, the crucial importance of intrafederal, federal-state, and inter=
national cooperation, as well as effective pubLic involvement, in the desig-
nation of marine sanctuaries was recognized by the drafters of the legislation.
The reasons behind this concern are perhaps best illustrated by the paowerful

toal provided in section 302(f).

Section 302(f) states, in pertinent part, that after a marine sanctuary

has been des’lgnated,54

... NO permit, license, or other authorization pursu-
ant to any -other authority shall be valid unless the
Secretary shall certify that the permitted activity
is consistent with the purposes Cfor which the marine
sanctuary was established.l]

Similar in many respects to the federal consistency requirements of section

39

Fifth, after a marine sanctuary has been designated, section 302(f)
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307 of the Coastal Zone Management Act, section 302(f) provides a clear in-

dication that Congress intended the designation of marine sanctuaries to be an

important mechanism in the development of a balanced approach to a national
ocean policy. In fact, because section 307(f) applies to any permitting author=
ization, it appears to be considerably broader than the scope of authority con-
tained in the CZMA's consistency provisions, since it does not merely apply to

federal authorizations.

Authority to enforce violations of regulations promulgated by the Adminis-
trator is contained in section 303. Persons subject to the jurisdiction of the
United States are Lliable for civil penalities of up to $50,000 per violation,
and vessels are liable in rem for these fines. In addition, U.S. District
Courts have jurisdiction to restrain violations of the regulations and to grant

other "appropriate' reLief.s6

To implement Title III, section 304 authorized $10 million for each of
the fiscal years 1973-75. A 1975 amendment extended funding authorijzation for
fiscal year 1976 and the transition quarter at $7.75 miLLion.S? In spite of
these authorizations, however, no funds have ever been appropriated. In order
to ascertain the congressional reaction to nearly five years without funding,
as well as congressional views as to the need for a federal Marine Sanctuaries
Program, it is, therefore, necessary to review the budget and oversight hear-
ings which have taken place since the enactment of Title iII.

E. Legislative Reaction to Title III -- 1972-77

In the years since Title III took effect, numerous appropriations, legis-
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lative and oversight hearings have been conducted concerning the implementation
of the Marine Sanctuaries Program. For the most part, the oversight hearings
contain the greater amount of comments on Title III. The scarcity of comments
on Title III in appropriations hearings may be credited to the fact that fund-
ing for Title LIL has never been requested by past Administrations as part of
NOAA's annual budget request to Congress. Thus, comments on Title III appear
only as an aside to considerations 6f budget requests to implement Titles I

and II.
1. Appropriations Hearings

The most pertinent comments pertaining to Title III are embodied in the
Senate  appropriations hearings for fiscal years 1974 and 1975. As a part
of fiscal year 1974 hearings, Thomas Kimball, Executive Vice-=President of the
National Wildlife Federation, in a letter inserted into the record on what he
felt was inadequate funding to implement the entirety of the programs estab-~
Lished by the Marine Protection, Research, and Sanctuaries Act, stated:Sa

..« the Act also authorized the Secretary of Commerce
to designate marine sanctuaries in offshore waters, in
consultation with appropriate states... The Adminis-
tration despite past rhetoric on the subject, is pro-
posing to leave the program completely unfunded.

The following year, testifying before the Senate Appropriations Committee,
Dr. John Townsend, Associate Administrator of NOAA, underscored the importance
of coordinating effective—management of marine areas with research activities:

We must continue to focus our research capabilities’
to provide critical environmental information for the

effective management of the marine environment and
its resources. . :
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During the same hearings, Senator Hollings specifically inquired as to the
proper personnel and funding levels needed to sustain the Marine Sanctuarieé
Progranm. NdAA responded by distinguishing between administrative costs re-
quired to process nominations and those needed to cover the operational ex-
penses of designated sanctuaries. It was estimated that a minfmum staff of 5
persons and a budget of approximateLy $100,000 was required to process the 6
nominations which were proposed at that time. Total operational expenses,
expected to vary widely from sanctuary toc sanctuary, were estimated to involve
an additional 3280,000, if all 6 nominations were to receive designation.

The full text of NOAA's response to Senator Hollings' inquiry is reprinted in

Appendix A.
2. Legislative and Oversight Hearings

Some of the most poignant comments on the implementation of the Marine
Sanctuaries Program were made in the 1974 House Oversight Hearings'by Congress=
man John Dingell, then Chairman of the House Subcommittee on Fisheries and
Wildlife Conservation and the Environment. Chairman Dingell specifically
asked about the proper level of funding required to sustain the program.

The Chair would (ike to receive your comments as to
your submissions through the internal budgetary struc=
ture of the Department of Commerce with regard to your
need under title III...

The Chair also advised you that this is to be done
without clearance through the Bureau of the Budget.

I am rather tired of receiving well=strained informa=
tion from the Bureau of Budget. I want to know what

your needs and wishes are, and not what the wishes of
the Bureau of the Budget are.
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. NOAA's review of its Title III budget requests for fiscal yvears 1973-75 was

summarized and inserted into the record as foLLows:62

In FY'73, NOAA prepared a supplemental request of
$75,000 to initiate the program but it was not ap-
proved for transmittal to the Congress. No funding
has been reguested by NOAA for implementation of
Title III for FY'74 or FY'75. The studies and activ-
ities we have had underway have required only limited
funding, and this has been done within existing re=
sources. : :

Chairman Dingell then went on to express his feelings as to the importance

of the Marine Sanctuaries Program, 3s well as the need to coerdinate it with

complementary federal programs:63

Now, the Chair wishes to stress to you the importance
and advise you of utilizing the marine sanctuaries
provisions with regard to the coastal unit of the
refuge system.

You folks down at NOAA and the Department of the In=-
terior, Bureau of Sport Fisheries and Wildlife are
engaged in some very important discussions. You shall
keep us informed of your progress, and move with con=
siderable vigor. '

This is a rather novel and wholesome stride forward,
and it is my hope that you will not get deterred in

other matters, and will move with considerable vigor
with regard to protection of these areas.

I am referring to the Arcadian National Park, which
is in need of some protection, and some of your other
coastal parks and seashore areas, both along the At-
Lantic and Pacific and Gulf Coasts, and also out in
the Great Lakes, where we have similar opportunity

in connection with the Painted Rocks and Sleeping
Bear Dunes, and other areas of this sort.

Your comments with regard to potential for taking
steps in this direction for inclusion in the record

would be much appreciated.
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Also, I would like your comments with regard to coop-
eration between your Agency and the Department of the
Interior with regard to steps of this sort, which will
be appreciated, and we will direct a similar communi=-
cation to the Interior Department, as I have done in
these Migratory Bird Commissions.

In addition, the Subcommittee's interest in designating all or part of the
Georges Bank as a marine sanctuary was expressed by staff counseL.64 It should
Ee noted that in an earlier letter to Dr, Robert White, Administrator of NOAA,
Chairman Dingell strongly supported the establishment of a marine sanctuary on
the Gearges Bank, stating:65

I do wish to be kept closely informed of progress in
this matter. We did not intend for this Title Cthe
Marine Sanctuaries Programl to be a nutlity, and from
everything that I can see, it appears that the need
which 1t was designed to fill may occur most acutely
in the particular case to which I have referred.

The following year in 1975, oversight hearings were held in both the
House and the Senate. The House hearings were held in the context of autho=-
rizing appropriations to carry out both Titles I and III of the Act. Or.
Donald Marinteau, NOAA's Deputy Associate Administrator for Marine Resources,

described the Marine Sanctuaries Program as being "a powerful tool for conser-

vation and protection of some of the nation's more valuable marine areas.“66

Dr. Martineau then quoted former Secretary of Commerce Dent's remarks at the

designation ceremony of the first marine sanctuary, the U.S.S. MQNITOR:67

There is no heritage upon which marine sanctuaries
¢an rest, no record on which to measure the contri-
bution. But-the potential is tremendous viewed in
terms of the interrelationship between marine sanc-
tuary programs and those other conservation activi-
ties conducted by NOAA under the Coastal Zone Manage=~
ment Act, the Fish and Wildlife Act and other Legis=—
Lation. In this montage, we have what amounts to a
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substantial body of Law spelling out a major national

environmental obligation; a commitment to the proposi-

tion that as demands for the world's marine resources

increase and intensify, the obligation and the oppor-

tunity to provide for balanced well managed, environ-

mentally sound use of these resources go hand in hand.
Noting that NOAA expected ''the program pace to increase," Dr. Marinteau ex-
pressed support for extended funding authorizations for Title III, recommend-
ing $1.25 million for both fiscal year 1976 and the transition quarter and
$10 mitlion for fiscal year 1977. In response to a question posed by staff
counsel concerning Title III appropriation requests, NOAA observed that while

it had requested that the Secretary of Commerce seek $400,000 to implement

Title III for fiscal year 1976, the Department of Commerce did not approve

.thiS‘request.éa‘

In the 1975 Senate Hearings, NOAA Associate Administrator David Wallace

"powerful tooL”:69

again referred to the Marine Sanctuaries Program as a
The marine sanctuary title of the act is a powerful
tool for conservation and protection of some of the
Nation's more valuable marine areas. NOAA believes
that the program for implementing the authorities in
title III must be developed and applied wisely and
carefully to accomplish the intent of the lLegislation
which is to assure balanced protection and utilization
of unique coastal areas ... we are proceeding with a
program to establish marine sanctuaries to preserve
valuable coastal areas.

The Senate's Subcommittee on Oceans and Atmosphere, in a question submitted
for the record, specifically asked why no funds héd been requested of Con-

70 In response, MOAA

gress to implement Title III in fiscal years 1973-75.
noted that the costs of the program were being borne by the administrative

budget of the Office of Coastal Zone Management, and stated that in many in-
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stances costs could be kept to a minimum by utilizing existing operational

capacities and ensuring against duplicative administrative functions:71

We believe that the program can develop and function

by making every effort to utilize existing capabilities
for the operational requirements of the sanctuaries.
Thus, minimal funding will be needed directly under
Title III. Once a given agency has taken on a partic-
ular role, the base program can be augmented to per-
form the new function. This should be more cost ef~-
fective.

Among the existing administrative authorities of greatest utility to the Marine
Sanctuaries Program are those of the Coast Guard, particularly with respect to
monitoring compliance with regulations. In this regard, Rear Admiral Robert
Price, Chief of the Coast Guard's Office of Marine Environment and Systems,
has testified before committees of both the House and Senate to the effect

that the Coast Guard is prepared to provide operaticnal support to designated

marine sanctuaries.

One largely unresolved issue in the operational stage of marine sanctu-
aries concerns the legal questions of enforcing sanctions, where the sanctuary
lies outside the territoriaL jurisdiction of the United States. In response
to a question posed by the Subcommittee on Oceans and Atmosphere, NOAA stated:

ALL of the legal issues involved in the creation of a
marine sanctuary outside the territorial waters of the
United States have not been identified. However, cer-
tain legal issues have been addressed in connection
with the creation of the MONITOR Sanctuary. Legal is-
sues vary depending on the nature of the sanctuary and
therefore must be addressed on a case by case basis.
One major issue, that of jurisdic¢tion, seems to be re-
solved.

The consensus of those who reviewed and commented on -

the MONITOR Marine Sanctuary which is about 16 miles
offshore, is that activities of U.S. citizens can be
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controlled in any given designated sanctuary area.

However, the activities of foreign citizens must be

controlled by means of an international agreement

negotiated by the State Department.
It should be noted that the term '"territorial jurisdiction' has been generally
interpreted to mean only that area over which the United States exercises
dominion and control as a sovereign power?4 -= that is, the territorial sea,
which at present extends to fhé three mile Limit. Seaward of the territorial
sea, extending an additional nine miles, is the contiguous zone, in which the
United States exercises special customs, fiscal, immigration, and sanitary
controls. The recent expansion of fisheries jurisdiction to the 200 mile
limit (see p. 84), should be viewed as an extended contiguous zone for the
limited purpose of the management of fisheries resources. Whether extended
fisheries jurisdiction, or other unilateral actions by the United States, may
affect the legal questions concerning the enforcement of sanctions will be

investigated in subsequent Phases of the Center for Natural Areas' on-going

study.

But perhaps the lLargest unresolved questions concerning the Marine Sanc-

tuaries Program lie with its level of funding., In the 1972 legistation Con-

gress authorized funding levels at 310 million per year for three years. As
has been documented, however, no funds were ever appropriated, largely because
Congréss never received any appropriations reguest from past Administrations.
Nevertheless, congressiomal interest in the program remaiﬁs high. This is
demonstrated by the fact that when the issue of extending Title III's funding

authorization was under consideration by Congress in 1975, it authorized a
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funding level of $7.75 million for fiscal year 1976 and the transition guarter,

in spite of the fact that only $1.75 million was requested.75

That NOAA perceives the need for the program was underscored in the most
recent House oversight hearings, conducted on February 27, 1976. In response
to a question by Congressman Murphy, Chairman of the Subcommittee on Oceanog-
raphy, as to whether Title III was more important in 1976 thaﬁ it was when ini-
tially passed, Robert Knecht, now NOAA's Associate Administrator for Coastal
Zone Management stated, "I would say it is dramgzicaLLy more important today

than it was in 1972 when the bill was passed.”

The following colloquy between Chairman Murphy and Mr. Knecht, although

somewhat lengthy, pointedly illustrates the constraints that have been placed

on the program by the lack of 'Funding.?7

MR. MURPHY. Would the program, in your opinion, be
operated any differently if funds were appropriated
specifically for the purposes of Title III? For in-
stance, would we have more than just two marine sanc-
tuaries today?

MR. KNECHT. Yes, I would have to answer that in the
affirmative, Mr. Chairman. The activity we have been
able to carry on in the Marine Sanctuaries area has
been Limited because of the lack of specifically ap-
propriated funds. The decision not to request funds
was made by the administration.

MR. MURPHY., By the administration, do you mean the
Qffice of Management and Budget?

MR. KNECHT. That is correct. Because of the fiscal
stringencies that the administration has had to face,
it was a question of setting priorities. Mr. Chair-
man, the point of your question is quite correct.

Qur program activity has been limited to slightly
more than 1 man-year of effort per year. I think
where the effort has suffered has been in the area of
developing a management program framework. Without
such a framework, we have not been able to apply the
device as aggressively as perhaps the Congress in=
tended, and as I feel the problems now require.
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MR. MURPHY. Well, we would probably have more than
two marine sanctuaries had we had some direction and
funding for the title III amendments.

MR. KNECHT. That is a bit speculative and it is dif-
ficult to know. I think, had we laid out a framework
and pointed out opportunities to the various user
groups or interested people for the kinds of objectives
that might be achieved using the marine sanctuary de=
vice, I am sure there would have been greater response
with more people proposing and nominating patential
sanctuaries. It is a lengthy process...but I think I
agree with your general point.

Thus, there appears to be both legislative and administrative agreement
that the lack pf budget appropriations for Title III has hampered implementa=-
tion of the congressional intent. At the same time, there has been continuing
;;d active legislative recognition of the vital role which a viable Marine
Sanctuaries Program can play in helping to devise a balanced national approach
to the wise utilization and preservation of ocean resources. 1In order to
clearly delineate the potential 6f the program, however, it is necessary to
thoroughly review NOAA's existing policies and strategies for implementing
Title III, as well as assess its role in relatton to other federal and

state programs. The succeeding chapters of this study will, therefore, focus

their attention on these matters.
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ment of Public Lands. For an overview of federal lLand management
policy, at Least through 1974, see J. Muys, '"The Federal Lands"

FEDERAL ENVIRONMENTAL LAW, pp. 492-549 (West Pub. Co. 1974).

43 U.S.C. s. 1391.
See Muys, supra note 4, pp. 493, 504.
P.L. 89-454, 80 Stat. 203 (1966) 33 U.S.C. ss. 1101-08.

For an overview of the events preceeding the Act, see Comm'n. on Marine
Science, Engineering and Resources, OUR NATION AND THE SEA, Appendix 3,
pp. 278=79, (1969).

P.L. 89-54, s. 2(a).
OUR NATION AND THE SEA, supra note 8.

Id-’ D. 19-

Report of the Secretary of the Interior, THE NATIONAL ESTUARINE POLLU-
TION STUDY, S. Doc. No. 91-58, 91st Cong., 2d Sess. (1970). This report
was prepared pursuamt to the directives of section 5(g) of the Clean
Water Restoration Act of 1966 (Pub. L. 89-753).

U.S. Dept. of the Interior, Fish and Wildlife Service, Bureau of Sport
Fisheries and Wildlife and Bureau of Commercial Fisheries, NATIONAL

ESTUARINE STUDY (1970). This 7 volume study was prepared pursuant to
the directives of the Estuary Protection Act of 1968 (Pub. L. 89=454).
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15.

16.
17.
18.
19.
20.
21.
22.
23.

24.

25.

26.

27.

28.
29.
30.

31.

For a critical analysis of the two Department of the Interior studies,
see W. Hedeman, "Federal Wetlands Law,” in A. Reitze, ENVIROMMENTAL
PLANNING: LAW OF LAND AND NATURAL RESOURCES, pp. two=12-18, (1974).

See C. Letlow, "The Control of Marine Pollution,' in FEDERAL ENVIRON-
MENTAL LAW, supra note 4.

Council on Environmental Quality, OCEAN DUMPING = A NATIONAL POLICY (1970).
Id., p. vi.

Pub. L. 92-583, 86 Stat. 1280, 16 U.S.C. ss. 1451-64,

Pub. L. 92-522, 86 Stat. 1026, 16 U.S.C. ss. 1361-1407.

Pub. L. 93-205, 87 Stat. 884, 16 U.S.C. ss. 1531-43.

Pub. L. 92-500, 86 Stat. 816, 33 U.S.C. ss. 12511376,

Pub., L. 92-532, 86 Stat. 1052, 33 U.S.C. 1401-21.

Pub. L. 94~265, 90 Stat. 331, 16 U.S.C. ss. 1801-57.

S. Res. 222, 93d Cong., 2d Sess., 120 Cong. Rec. 3472 (1974). See also
S. Rep No. 93-685, 93d Cong., 2d Sess. (1974).

See, e.g. TRAIN v. COLORADO PIRG, u.s. , 6 ELR 20549 (1976),
where the Supreme Court relied heavily on the legislative history in
interpreting s. 502(8) of the Federal Water Pollution Control Act Amend-
ments of 1972 (33 U.S.C. s. 12571 et.seq.), in spite of the apparent
“"plain meaning” of the statutory language.

While there are congressional findings and declarations of policy in
Title I of the Marine Protection, Research, and Sanctuaries Act (see
33 U.S.C. s. 1401), these are directed exclusively to the regulation
of ocean dumping activities. There are no similar findings or policy
declarations in Title III (see U.5.C. s. 1431-34).

Virginia Institute of Marine Sciences, MARINE AND ESTUARINE SANCTUARIES,
Rep. No. 70 (1973), p. 10. The Center for Natural Areas is indebted to
Virginia Institute of Marine Sciences for the analysis of the legislative
history of Title 1II, upon which much of its assessment of the early leg-
jslative history (1968-71) of the marine sanctuaries Legislation is based.

1d., p. 9. T
Id.

See note 16, supra.

H. R. Rep. No. 92-361, 92d Cong., 1st Sess. (1971) p. 15.
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32.
33.
34,
35.
36.
37.
38.
39.
40,

41,

42.

43,

44,
45,

46.

47.

1d., p.27.

11?-Cong. Rec. 8251 (1971) (Remarks of Cong. Harrington).
S. Rep. No. 92-451, 92d Cong., 1st Sess. (1971).

Id., p. 15.

P.L. 94-265, s. 101, 33 U.S.C. s. 1811,

Senate ﬁeport, supra note 34, p. 15.

Id.

H.R. Rep. No. 92-1546, 92d Cong., 2d Sess., p. 18, (1972).

Pub. L. Nos. 92-475, 92-524, and 92-527 (historic sites); 92-476,
92=-493, 92-510, 92-521 (wilderness areas); 92-501, 92-525, 92-537
(national monuments); 92-514 (national wildlife refuge); 92-536
(national seashore); and 92-592, and 92-593 (national recreation
areas).

Pub. L. Nos. 92-500 (water pollution); 92;574 (noise); 92-516
(pesticides); 92-522 (marine mammals); 92-583 (coastal zone management).

16 U.S.C. s. 1432(a). No further definition of these areas is provided
in the statute of the implementing regulations (15 C.F.R. s. 922).

Id. The implementing regulations add research to the purposes for
which a sanctuary can be eatablished [15 C.F.R. s. 922.11(b)1.

39 Fed. Reg. 10255 (May 19, 1974).
16 U.S.C. s. 1432(3).

As established by the Submerged Lands Act of 1953, 43 U.S.C. s. 1301.
It should be noted that the jurisdiction of certain states bordering
the Gulf of Mexico extends slightly beyond 3 miles.

16 U.S.C. 5. 1432C(b). Because the scope of authority possessed by
"“involved'" states is not clearly defined by the statutory language if
the proposed marine sanctuary encompassed the waters of two states,

s. 302(b) could possibly be read as allowing one state the opportunity
to veto sanctuary designation not only to,waters Llying within the
jurisdiction of that state, but also to waters lying within the juris-
diction of adjacent states. This is because the language of s. 302(b)
speaks only to "waters lying within the territorial waters of any
state." Thus, while it may be unlikely that a court would choose to
do so, it is at Least conceivable that s. 302¢(b) could be interpreted
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48,
49.
50.
1.
52.
23.
S4.
55.

56.
57.
58'

59.

60.

61.

62.
63.
64,

é5.

as modifying the Submerged Lands Act to, in effect, give states a
veto over areas of proposed sanctuaries lying within the jurisdiction
of other states. Regulations could serve to clarify or preclude this
potentiality.

See text accompanying note 74, infra.

16 U.S.C. s. 1432(c).

Id., s. 1432(e).

Id., s. 1432(f).

See text accompanying note 74, infra.

16 UIS-C- 5.1432(9).

Id., s. 1432(f).

Id., s. 1456. For a comprehensive assessment of the CIZMA's federal
consistency provisions see M. Blumm and J. Noble, "The Promise of
Federal Consistency Under Section 307 of the Coastal Zone Management
Act," 6 ENVIRONMENTAL LAW REPORTER 50047 (1976).

Id., s. 1433.

Id., s. 1434, as amended by Pub. L. 94-62.

Hearings on H.R. 3916 before a Subcomm. of the Senate Comm. on
Appropriations, 93d Cong., 1st Sess. pt. 2, p. 1639, (1973).

Hearings on H.R., 15404 Before a Subcomm. of the Senate Comm. on
Appropriations, 93d Cong., 2d Sess., pt. 2, p. 841, (1974).

Id. s PD. 864-65 -

Ocean Dumping Oversight Hearings Before the Subcomm. on Fisheries and
WildLife Conservation and the Envircnment and the Subcomm. on Oceanography
of the House Comm. on Merchant Marine and Fisheries 93d Cong., 2d Sess.,
Ser. No. 93-98, p. 280, (1974).

Id.

Id. e

Id.

Id., p. 232.
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66.

67.
68.
69'

70.
7.
72.

' 73'

. 74-

75.

76.

7.

Hgarings on H.R. 5710 and H.R. 6282 Before the Subcomm. on Fisheries and
Wildlife Conservation and the Environment and the Subcomm. on Oceanography
of the House Comm. on Merchant Marine and Fisheries, 94th Cong., 1st Sess.,
Ser, No. 94-10, p. 41, (1975).

Id-, P- 4‘2.

Id., p. 44,

Hearings Before the Subcomm. on Oceans and Atmosphere of the Senate
Committee on Commerce, 94th Cong., 1st Sess., Ser. No. 94=32, p. 44=45,
(1974). ’

1d., p. 53.

Id.

Id., p. 34; House Hearings, supra note 66, p. 34.

Id-’ PP. 53-54-

CUNARD S.S. v. MELLON, 262 U.S. 101 (1923),

Pub. L. 94=62.

Oversight Hearings of the Marine Protection, Research, and Sanctuaries
Act of 1972, Before the Subcomm. on Fisheries and Wildlife Conservation
and the Environment and the Subcomm. on Oceancgraphy of the House Comm.
on Merchant Marine and Fisheries, 94th Cong., 2d Sess., Ser. No. %4-25,

p. 200 (1976).

Id.
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IV. Implementation of the Legislative Response: NOAA Policy
~and Strategy

Just as significant as the legislative response in establishing the Marine
Sanctuaries Program is a consideration of the policies and strategies employed
by the National Oceanic and Atmospheric Administration (NOAA) in carrying out
the legislative intent. NOAA's policy and strategy is examined in some detail
in this chapter so that a clear need can be demonstrated for closing the circle
between expressed policy and how the program has actually evolved. In this
manner, the potential of the program as expressed in !'NOAA policy can be better
reflected by NOAA action. In addition, this section will focus on existing and
nominated marine sanctuaries as a means for evaluating what actions have been
accomplished since the program was initiated./ Similar programs, including the
federal Estuarine Sanctuary Program, state sanctuary-type programs, and inter-
national sanctuary~type programs are preliminarily examined to determine how they
may be coordinated with the marine sanctuaries program. Finally, ;his section
examines NOAA's effectiveness in implementing existing policies and strategies

of the Marine Santuaries Program.
A. Existing Policies and Goals of the Marine Sanctuaries Program

1. Policy Statements

The most recent annual report to Congress on the implementation of Title
III of the Marine Protection, Research, and Sanctuaries Act provides perhaps
the best starting point for considering current administrative policies in im-

plementing the Marine Sanctuaries Program. In reemphasizing the critical need
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for a continued active Marine Sanctuaries Program, this NOAA report states

that:

"Ct] rends over the last few years have made the marine
sanctuaries program even more important now than in
1972 when the legislation was passed. Recently, the
United States has been looking toward the sea and our
marine resources with increased appreciation and con-
cern. Examples of this interest are numerous. The
200-mile extended jurisdiction has been passed and
negotiations continue on the Law of the Sea. 0il,

gas, and ocean mining exploration and production on

the Outer Continental Shelf are now, more than ever
before, within America's technological grasp. The
on-shore impact of these activities is coming under
increasing scrutiny, as is the siting of power facil-
ities and deepwater ports. The controversy and rivalry
between foreign and domestic fleets, and depletion of
our fishing resources have had far-reaching effects."/1

In response to these trends, the Report adds that:

‘Tt] he cumulative impacts of these marine oriented

events have made it imperative NOAA insure the requi-

site emphasis is placed on identifying, categorizing,

and protecting or utilizing certain resources under

the purview of the marine sanctuaries law and regu-

lations."/2

In testimony before Congress in 1976, Robert Knecht, Associate Adminis-

trator for Coastal Zone Management expressed the national importance of the
Marine Sanctuaries Program by placing it in the context of the increasing pres-—
sures on marine resources. Responding to a question posed by Congressman John
Murphy, Chairman of the House Subcommittee on Qceanography, as to whether the
need for the Marine Sanctuaries Program had increased since its establishment
in 1972, Mr. Knecht answered:

It appears very likely that we are about to extend our

control over the economic resources of the oceans that

border the United States out to 200 miles. As you know,
Congress is well advanced in taking that step. This
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Will bring under the purview of the United States a
vast amount of additional ocean, and the resources
contained therein. Marine mining is under active
consideration, and will not only involve manganese
nodules, but sand and gravel as well. Third, energy
pressures have increased dramatically, and many of
them are focused on the shore Land.

These together are development-extraction-exploitation
activities. It is timely, perhaps even overdue, that
“we put as much attention on the other side of that
equation, that is to begin to set aside areas for con=-
servation, protection, and long-term use for other
purposes, such as recreation, research, esthetic en-
joyment. As we move to develop our ocean c¢oastal re-
sources, we have to make a similar move to study, se-
lect, and designate those-areas that need conservation
and protection. I think the act is more important to-
day by a long shot than it was in 1972, Mr. Chairman./3

Mr. Knecht also noted that NOAA was aware of the Marine Sanctuaries Program's
potential overall role in the management of marine resources:

We believe the marine sanctuaries title of the Marine
Protection, Research and Sanctuaries Act is a signi-~
ficant part of [the Nation's total responsibility to
the oceans, since it canl] provide for balanced, well-
managed, environmentally sound use of the nation's
marine resources./4

2. Classifications of Marine Sanctuaries

With the defined programmatic objective of "[pJlreserving, restoring or

enhancing areas for their conservational, recreational, ecological, research,
. 5
or esthetic values," NOAA's regulations implementing Title III of the Marine

Protection, Research, and Sanctuaries Act divide marine sanctuaries into five
6
classifications. The regutations also stipulate that multiple uses within

each classification are allowed to the extent that they are compatible with

7
the primary purpose(s) for which the sanctuary was established. The five
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classification established by the regulations are:
(a) Habitat areas -- These areas are established for "...the preserva-
tion, protection, and management of essential or specialized habitats repre-
8

sentative of important marine systems.” In these areas, Dr. Robert Kifer,

former Marine Sanctuaries Coordinator, has explained that the ''management

‘emphasis will be on protecting the well-being of the Living resources of the

area so as to maintain a healthy, continuous, balanced population of the Liv~

ing resources.... In essence, the primary purpose is to protect the habitat

9
and its resources so that desired uses can continue."
(b) Species areas -— These consist of areas designated for '"...the con-
10
servation of genetic resources." Dr. Kifer emphasizes that ''the distinction

between 3 habitat and a species area is that in the latter the focus will be

on protecting selected specfes during part or all of its Life cycle. The man-
agement emphasis will be on maintaining sufficient genetic resources to insure
continued reproduction of a species at a [evel sufficient to maintain the pop-

11
ulation in its ecological niche over its present geographic range."

(¢) Research areas -- These are areas established for "...scientific

research and education in support of management programs carried ocut for the
purpose of the titLe."12 In order to better manage the nation's ocean resources,
Dr. Kifer states that "information and understanding of the ocean and its mul-
tiple resources are needed. A research sanctuary provides the opportunity to

tearn the natural ecoLogiEfL baselines so as to ascertain the impact of a given
management decision.”13 "In general," Dr. Kifer notes, ''the areas will be cho-

sen according to the biota they support, to include representative samples of

the significant ecosystems in the nation, and according to the history of re-
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14
search carried out in the area as well."

(d) Recreational and esthetic areas ~- These areas are designated "...
based on their recreational or esthetic val.ues.”15 Dr. Kifer adds that "the
central purpose of the marine sanctuary program is to augment the existing
parks, national seashores, or their equivalents by insuring that a portion of
the se?scape is protected to proyide an experience équaL to that cobtained on
Lland." °

(e) Unique areas -- These are areas established "...to protect unique or
nearly one of a kind geological, oceanographic, or Living resource features.“1?
According to Dr. Kifer, "the unique object may have historic, cultural, econo-

18
mic, physical, chemical or biological value or use.”

3. The Designation Process

The process by which marine sanctuaries are designated is detailed in the
implementing regulations. The regulations provide that 'the nomination of a
given marine area for consideration as a designated marine sanctuary may result
from studies carried out by Federal, State, or local officials or from any other

19
interested persons." In other words, the program offers the opportunity for
any individual, organization, or governmental body to nomimate an area for con-
sideration as a marine sanctuary. Each nomination is required to contain a
general description of the site including the:

(1) opurpose for which the nomination is made;

(2) geographic coordinates of the site;

(3) plant and animal Life in the area;

(4) geological characteristics of the area; and

(5) present and prospective uses and impacts on the
area and resources thereof./20
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A nomination for a research area requires certain additional information.
This information is to include "a specific scientific justification, a state-
ment. of how the research will aid in management decision, and a hiétory of
prior research carried out in the area.“z1

After NOAA receives a marine sanctuary nomination, the involved state(s)
and other federal agencies are notified of the nomination. These entities are
requested to participate in a preliminary review of the feasibility of the nom-
ination. If a preliminary review indicates that designation is feasible, a
more in-depth study of the area is made. Moreover, an impact analysis will be
prepared "of hou the sanctuary will impact on the.present and potential uses,
and how these uses wiéé impact on the primary purpose for which the sanctuary
is being considered."

From the factual information and the impact analysis, a draft environmen-
tal impact statement, including proposed regulations, is prepared and made

available for public review and comment.

Due to the broad public impact of marine sanctuary designation, public
particibation is an essential element of the nomination process. Once a nom-
ination has been received, at least three opportunities for public involvement
exist:

1. When a nomination has been determined feasible, a press release

will be issued by the NOAA announcing the nomination and noting that

a draft environmentat impact statement is being prepared. Informa-

tion and ideas are solicited from the public.

2. When the Council on Environmental Quality publishes notice of

the draft EIS in the Federal Register, NOAA will simultaneously
issue a press statement.
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3. a public hearing is required in the area most affected by the

nomination. These hearings will be held in the areas most directly

affected and are to take place no earlier than 30 days after the

public notice./23

Prior to designation of a sanctuary, consultation between affected Fed-
eral agencies and the state or states involved is required to provide an op-

portunity for review and comment on a specific proposed designation (seepp. 33-40

for a more detailed discussion of this consultation process).

Clearly, one of the orincipal issues involved in the designation process
is the identification of those activities the regulations will con&rol and to
what extent. Section 302(f) of the MPRSA stipulates that "...necessary and
reasonable regulations to control any activities permitted within the designated
sahctuary...” be issued after a sanctuary has been designated. (See p. 39 for-
a further discussion of section 302(f). What is particularly important is that
the regulations can be tailored to fit the needs of each individual sanctuary
and the various types of activities that will be allowed or prohibited, based

upon this need.
B. Existing and Nominated Marine Sanctuaries
1. Existing Sanctuaries

There are presently two designated marime sanctuaries. The site of the
wreck of the MONITOR off Ebe coast of North Carolina, was designated as a ma-
rine sanctuary on January 30, 1975. The second marine sanctuary, the Key Largo
Coral Reef, was designated on December 18, 1975. As discussed in Chapter III

(pp. 40-49 ), no funds for the Marine Sanctuaries Program have been appropriated.
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It is significant to note, then, that two sanctuaries have been designated
and are being managed without any specifically appropriated funds. The fol-

lowing discussion reviews these sanctuaries and their regulations.
3. MONITOR Marine Sanctuary

Final regulations promulgated for the MONITOR Marine Sanctuary were issued
24

on May 19, 197S. These regulations specifically prohibit activities (here=-

after, referred to as prohibited activities) which would adversely affect the
25

sanctuary. The regulations do, however, provide a process where these pro-

hibited activities may be permitted by the Administrator under certain circum=
26
stances. Activities approved by the Administrator can only be conducted

Wwith "...the condition that any information and/or artifacts obtained in the

27
research shall be made available to the public."

Two permits to conduct research on the MONITOR were denied because the
researchers could not ensure reasonable integrity of the site. On June 29,
28

1976, a permit was finally issued to the Monitor Research and Recovery Founda-

tion, Inc., to conduct scientific research within the MONITOR marine sanctuary.

b. Key Largo Coral Reef Marine Sanctuary
29

By Proclamation No. 3339 and pursuant to the authority vested in the
’ 30

President by Section 12(a) of the Outer Continental Shelf Lands Act, Presi-
dent Eisenhower withdrew the Key Largo Coral Reef from disposition from leasing

and established the Key targo Coral Reef Preserve On March 17, 1960. (See also

chapter V of this study concerning the Outer Continental Shelf Lands Act, pp.
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89-91). The only other area which has been permanently withdrawn from dispo-

31
sition is the Santa Barbara Ecological Preserve and Buffer Zone in California.

The proclamation establishing the Key Largo Preserve requested the Secre-

tary of the Interior "...to prescribe rules and regulations governing the pro-

tection and conservation of the coral and other mineral resources in this area

and to cooperate with the State of Florida and its conservation agencies in
32
the preservation of the reef." While the establishment of the preserve en-

sured that the area would not be leased for mineral exploration, it did not
comprehensivety‘assure the reef's protection. Consequently, the area was nom-
inated and subsegquently established as the nation's second marine sanctuary.

The designation of Key Largo Coral Reef as a marine sanctuary not only established
a "living" national monument by declaring that destruction of the regf would

no longer be tolerated, but also guaranteed that a portion of the reef would
, 33
be preserved for scientific study.

The purpose of the sanctuary as expressed in the final environmental im-

pact statement is:

to protect and conserve the coral and coral reef eco-~
systems, to regulate uses thereof, to insure the health
and well-being of the coral, and associated flora and
fauna, and to make available the continual opportunity
for the esthetic and recreational enjoyment which healthy
reefs afford the American people./34

35 :
Interim regulations. _for the Key Largo Coral Reef Marine Sanctuary were

published on January 16, 1976, and final regulations are to be promulgated
36
during the summer of 1977.
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The preéént and future permissible uses of the sanctuary include "recrea-
tional boating and fishing, snorkeling and scuba divﬁng, commercial transpoft,
fisheries activities and scientific endeavors.“3? Activities allowed within
the sanctuary will be subject to certain rules and regulations designed to
provide for maximum public use of the area consistent witgathe primary purpose

for which the sanctuary was established. The regulations also detail the

types of activities prohibited within the sanctuary.

Similar to the regulations concerning the MONITOR Marine Sanctuary, the
regulations implementing the Key Largo Coral Reef Marine Sanctuary provide that
any persbn or activity may conduct any of the prohibited activities if the
Y. ..person or enfity is in possession of a valid permit issued by the Adminis-
trator of NOAA authorizing the conduct of such activity.”39 As in the case of
the MONITOR Marine Sanctuary, a permit for research related to the sanctuary
can only be granted if it contains "...the condition that any'information ob-

, 40
tained in the research shall be made available to the public.”

By written cooperative agreement with NOAA, the Key Largo Sanctuary is
administered by the Florida Department of Natural Resources (DNR).41 In es-
sence, the Florida DNR serves as the on-site mamager of the sanctuary. DNR is
assisted in the administration of the sanctuary by an adviscry board. The
board consists of representatives of the National Park Service, the U. S. Coast
Guard, the Department of Justice, and the National Marine Fisheries Service;
the State of Florida's Division of Marine Resources, its Division of Marine Law
Enforcement, and its Department of Environmental Regulations; a local citizens

42
association; and an association of dive boat captains.
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While the implementation and administration of the rules and regulations
governing the sanctuary is the responsibility of the State of Florida's DNR.
(acting as NOAA's contract manager), the U. S. Coast Guard43 has the respon-
sibility for surveillance and enforcement of the rules and regulations pro-

44
mulgated for the Key Largo Marine Sanctuary.

2. Nominated Sanctuaries

At present, there are three nominations for marine sanctuaries designé-
tion. The first area, the Looe Key Reef in the Florida Keys, was nominated
on November 23, 1976, by the Florida Keys Citizens Coalition, primarily for
the protection of coraL.45

Before the Looe Key Reef nomination can receive designation, however,
informztion is needed in order to fulfill the requirements of QCIM's regula-
tions. ° In this regard, a proposal to inventory the resources of Looe Key
Reef has Z;centty been submitted to OCZM by Drs. Arthur H. Weiner and Arnfried
Antonius. If this inventory provides the additional information required to

satisfy the regulations, the assimilated information will be used in preparing

a draft EIS for the proposed designation.

The second area under consideration encompasses the waters and associated
flora and fauna of the area known as Cape Lookout Bight and Shoals, off the
North Carolina coast. These waters are directly adjacent to the proposed Cape

~48
Lookout National Seashore.

The area is being nominated under two of the possible marine sanctuary
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classifications: (1) recreational and esthetic, and (2) unique. Present rec-

reational uses of the area include: recreational boating, sailing, snorkeling
49

and skin diving activities, swimming, and fishing. The esthetic and unigue
aspects of the area are eloquently summarized in the following quotation:

.....Like a necklace of precious jewels the Quter Banks
encircle the coast of North Carolina; a living and dy-
namic system of sand that stretches precariously sea-
ward into the Atlantic and returns. The Quter Banks
are unique unto themselves; however, it is Cape Lookout
that is perhaps the most unique. Geologically, no other
cape possesses its characteristics, but its uniqueness
Lies in its other attributes as well. It is an area
that speaks to Nature's vissicitudes as well as her
dramatic beauty. Quite simply, it is a place where
earth, sky, and water are free to meet with few inter-
ruptions...../50

One reason for nominating the area is that designation as a marine sanc-
tuary would augment existing recreational environments, i.e., parks and the
national seashore, by ensuring that a portion of the seascape would also be
protected.51 According to Dr. Robert Kifer, former Marine Sanctuaries Coordi-

nator, the protection of a portion of the seascape is one of the central pur-

poses of the Marine Sanctuary Program (see p. 59).

The third area presently being considered, the proposed Puget Sound Killer
Whale Marine Sanctuary off the coast of the state of Washington, was proposed
by Senator Magnuson. As its name implies, one of the fundamental purposes for

nominating this area is to provide protection for killer whales.

One of the primary factors influencing Senator's Magnuson's nomination
was adverse public reaction to the capture of six killer whales in Puget Sound

on March 6, 1976. The whales were captured by an aquarium and display corpora-
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tion. Although the corporation held the proper permits issued by the Secre-

tary of Commerce [pursuant to the Marine Mammal Protection Actl] for the taking

of marine mammals for display purposes, the public demanded the release of
52

the whales. Three of the whales subsequently escaped and the others were

53
released, 0CZM is presently preparing a draft EIS on the proposed designa-
tion. When completed, the EIS will be available for review and comment by all

involved state and federal agencies and interested members of the public.

It should again be noted that the costs of processing these nominations,

as well as the operational costs of the existing designations, has been borne

by 0CZM without the benefit of specifically appropriated funds.
C. Complementary Programs

Complementary programs, particutarly the Estuarine Sanctuaries Program
established pursuant to Section 315 of the amended Coastal Zone Management Act.
(CZMA), can be very important to the overall effectiveness and combrehensive-
ness of the Marine Sanctuaries Program. This fact is emphasized in the regu-
lations implementing the program, which state that "it is anticipated that the
Marine Sanctuaries Program will g: conducted in close cooperation with [the
Estuarine Sanctuaries Programl."

In a similar manner, the regulations implementing the estuarine sanctu-
aries program provide than "Ctlhe estuarine sanctuarﬁesbprogram will be con-
ducted in close cooperation with the marine ;anctuaries program.... It is

anticipated that the Secretary (of Commerce) on occasion may establish marine

sanctuaries to complement the designation by States of estuarine sanctuaries,
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. 55
where they may be mutually beneficial."

1. The Estuarine Sanctuaries Program -- Comparison with
Marine Sanctuaries

The establishment of both of these programs was authorized in 1972 with
the passage of The Coastal Zone lManagement Act (Estuarine Sanctuaries) and
the Marine Protection, Research, and Sanctuaries Act (Marine Sanctuaries).
Although they may appear quite similar at first, a closer examination reveals
several distinct features. The most obvious distinction is that they were
established by two different taws and were established to achieve different
goals and purposes. Section 315 of the CZMA authorizes the Secretary of Com-
merce to make available to coastal states and territories, grants of up to
S0% of the cost for the purpose of "acquiring, developing, or operating estu-
56 '

arine sanctuaries.'' An "estuarine sanctuary' is defined as:

"a research area, which may include any part or all

of an estuary, adjoining transitional areas, and ad-

jacent uplands, constituting to the extent feasible,

a natural unit set aside to provide scientists and

students the opportunity to examine over a period of

time the ecological relationships within the area./57

The implementing regulations stipulate that 'the primary use of estuarine

sanctuaries shall be for research and educational purposes, especially to oro-
vide some of the information essential to coastal zone management decision-

58
making." Present objectives and uses of the estuarine sanctuary program

include: .

(1) "to gain a thorough understanding of the ecological
relationship within the estuarine environment;

(2) to make baseline ecological measurements;
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(3) to monitor significant or vital changes in the estuarine
environment;

(4) to assess the affects of man's stresses on the ecosystems
and to forecast and mitigate possible deterioration from
human activities; and

(5) to provide a vehicle for increasing public knowledge and
awareness of the complex nature of estuarine systems,
their values and benefits to man and nature, and the prob-
Lems which confront them.'/59 :

Both the legislative history of former section 312 (now section 315) of
60

the CZMA and the estuarine sanctuary guidelines clearly indicate that the
intent of the estuarine sanctuary program shall be:

to preserve representative estuarine areas so that they

may provide long-term (virtually permanent) scientific

and educational use.... In an era of rapidly degrading

estuarine environments, the estuarine sanctuary program

will ensure that a representative series of natural

areas will be available for scientific or educational

uses.... Any use, research or otherwise, which would

destroy or detract from the natural system would be

inappropriate under this program.''/é1

In contrast to the basic goals of the Estuarine Sanctuaries Program, which
emphasize preserving representative ecosystems for research, the goals of the
Marine Sanctuaries Program are more broad-based. The fundamental goal of the
Marine Sanctuaries Program is the preservation or restoration of designated
areas for their conservation, recreation, and esthetic values, as well 3§ pro-
62 ‘ ' '

moting research, Thus, in addition to the obvious differences in geographic
scope of the two programs, the primary difference in terms of their goals is
that the estuarine program seeks long=-term protection of representative ecosys-

tems for research and study, while the marine program seeks the preservation of

areas based on their existing and potential values, and the recognition that
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the preservation of these values is vital to the integrity of marine resources.

The manner in which the designation process is initiated is also differ-
ent for the two programs. The process of designating an estuarine sanctuary
is initiated by a state's request for a grant to establish a sanctuary. The
designation of marine sanctuaries is initiated through NOAA action or nomina-
tion from any other individuat, organization, state or federal agency. The
regulations governing the Estuarine Sanctuary Program state that '"[iJt is in-
tended that estuarine sanctuaries not be chosen at random, but should refLecf
regional differentiation and a variety of ecosystems so as to cover all signi-
ficant var‘iations.“63 To ensure adeguate representation of all estuarine types,

a biogeographic classification scheme has been devised for the Estuarine Sanc-

tuary Program., (See Appendix C).

The geographic areas intended to be covered by the two programs are also

distinct. Estuarine sanctuaries may be located in estuarine water bodies and

“adjacent waters, wetlands and uplands to the extent that they constitute a na-

tural ecological unit. Marine sanctuaries may be located in areas of the ocean

waters, as far seaward as the outer edge of the Continental Shelf, as defined
64

in the Convention of the Continental Shelf, of other coastal waters where the

tide ebbs and flows, or of the Great Lakes and their connecting waters.

The differences in the nature and scope of the two programs necessitate
different management practices. Estuarine sanctuaries are owned and managed
by the state. Marine sanctuaries, on the other hand, may be managed by the

state, by NOAA, or cooperatively through various types of agreements with the
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state(s) and other federal agencies (such as in the Key Largo Coral Reef Ma-
rine Sanctuary (see pp. 62-65), as well as by private, municipal, institu-
tional, or local entities. Enforcement of the regulations estabtished‘for the
two types of programs requires distinct techniques. Estuarine sanctuaries can
rely primarily on land-based monitoring techniques, while marine sanctuaries

cannot.

Another key distinction between the programs concern funding. The funding
for estuarine sanctuaries is based on a 50/50 match between the federal govern-
ment and the state for the acquisition, development, and operation of a sanc-
tuary. Funding for marine sanctuaries is entirely federéL and includes funds
for acquisition, development, and operation. As noted previously, however, no

funds have been appropriated for the program to date.

Despite their differences, or perhaps because of them, the Marine Sanctu-
aries and the Estuarine Sanctuaries Programs can effectively complement each
other. Mechanisms for achieving a more complementary overall sanctuary program

will be discussed in greater detail in Phase II of this study.
2. Similar State Programs

Several states have programs similar to the federal Marine Sanctuaries Pro-
gram in that they protect research, recreation, aesthetic, habitat or unique
areas. Florida and Massgchusetts are two of the prime examples. While the state
data base is to be greafty expanded in Phases II and III of this study, there

doces appear to be a trend among several of the coastal states with respect to

sanctuary-~type programs. Such states are using these types of programs to ful-
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ijL the geographic area of particular concern requirements in formulating

their coastal management plan. For instance, Florida is employing its aquatic
66

preserves program to help fulfill these reguirements. Other states are pro-

tecting fish beds and spawning grounds as part of fulfilling the areas of par-

67
ticular concern requirements.

a. Florida

Florida has two programs of importance to the Marine Sanctuaries Program.
The first is the John Pennekamp Coral Reef State Park adjacent to Key Largo.
The park, designed to protect coral and to provide for underwater recreation)
has been coordinated with the Key Largo Coral Reef Marine Sanctuary. (See pp.
62~65). The second program is the state's system of aquatic preserves. An
aquatic preserve is defined as”''an exceptional area of submerged lands and its
associated waters set aside for maintaining essentially in its natural or ex-
isting condition.”68 The program recognizes three types of preserves: bio-
Logical, aesthetic, and scientific. Thirty-one anatic preserves and their
boundaries are iﬁcLuded in the Act. As noted above, presently the program is

being used in partial fulfillment of the reguirements of the state coastal man-

agement plan.
b. Massachusetts

Massachusetts has five distinct Ocean Sanctuaries established by five leg-
islative enactments. Each sanctuary has slightly different uses, conditions,
and criteria. The state, however, is considering the feasibility of consoli-

dating the five programs into a single sanctuary program. As they presently
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exist, the sanctuaries cover the entire coastline out to the three mile limit,
with the exception of two narrow lanes around the Greater Boston and Fall RiQer
areas. A very important fact about the Massachusetts sanctuaries is that they
exert complete authority over the water column and seabed, and preclude the
siting of any OCS facilities within the sanctuaries, including pipelines. It
is possible, however, that the Massachusetts Energy Facilities Siting Council,
whiﬁh in effect has override authority over all energy siting questions (in-
cluding override of the state's coastal management prdgram) could allow the

siting of OCS related facilities within a sanctuary.

It is significant to note thaf in additidn to seeking ways to better co-
ordinate the existing five state ocean sanctuaries, Massachusetts is beginning
to Look more carefully at means to coordinate the ocean sanctuaries program
with its coastal management program. There also appears to be an active inter-
est on the part of the state in the development of mechanisms to coordinate7D
their ocean sanctuaries programs with the federal Marine Sanctuary Program.

More in-depth analysis of state sanétuary-type programs will take place
in Phase II of this study. Specific means by which such state programs are
and can be coordinated with both the state's coastal zone management program

and the Marine Sanctuary Program will be investigated.

3. International Marine Sanctuary-Type Programs

The international recognition of the need for marine sanctuaries is out-

~ Llined in Appendix B.
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D. Effectiveness/Accomplishments of the Marine Sanctuaries Program

This brief review of NOAA's policy with respect to the Marine Sanctuary
Program and the previous section describing Title III of the MPRSA indicates
that the program has a significant potential for providing a balance between
the various uses of marine resources. In its five years existence, the pro-
gram has made several accomplishments, notably the designation of two marine
sanctuaries -- the MONITOR and Key Largo Coral Reef. While it is true that
both of these sanctuaries have been designated and are being managed without
funds appropriated to.run the program, the question that remains is ~= has
enough been accomplished? Robert Knecht's response to a similar question by
Congressman John M. Murphy, Chairman of the House Subcommittee on Oceanography,
provides insight into the answer to the question. Referring to the fact that
while Congress had originally authorized 36 million dollars over & years for
the Marine Sanctuaries Program, Congressman Murphy asked if the program would

. , 71
be more effectively implemented if funds were specifically appropriated for it.
In reply, Mr. Knéecht stated:

Yes, I would have to answer that in the affirmative....
The activity we have been able to carry on in the Marine
Sanctuaries area has been limited because of the lack of
specifically appropriated funds.... I think where the
effort has suffered has been in the area of developing

a management program framework. Without such a frame-
work, we have not been able to apply the device (the
marine sanctuaries program) as aggressively as perhaps
the Congress intended, and I feel the problems now re-

quire."/72

In discussing the program's future, Mr. Knecht noted that:

"...we will begin work on the development of a compre-
hensive programmatic framework for the marine sanctu-
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aries as 3 whole. Such a framework witl be useful in
ascertaining the merits of unsolicited nominations as
well as directing a federally initiated program.'/73
The Center for Natural Areas' on-going study is part of the comprehensive
framework that Mr. Knecht refers to. This comprehensive potentially four-

phased study can play a large role in helping to ensure that the Marine Sanc-

tuaries Program realizes its potential.

In order to ascertain more clearly the existing need for a federal Marine
Sanctuaries Program, however, it is necessary to carefully compare the congres-
sional mandates given to that program with those assigned to other potentially
complementary programs, both on the federal and state levels., The following

chapter of this study is directed to this assessment.
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by a submersible;

(d) lowering below the surface of the water any grap-
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the advice and comments of the Advisory Council on Historic Preservation
Chereafter, Advisory Council). Since the Advisory Council felt that the
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V.  The Federal/State Role in Managing Marine Resources

As has previously been discussed in chapter I1I, the federal government
has assumed an ever-increasing role in managing and protecting natural resources.
State governments, local governments, international bodies, and even private
citizens and citizens groups are also taking broader actions to protect natural
resources. For the most part, however, this increasing involvement is embodied
in legislation or programs to conserve a specific resource or value, or to
reggLate a particular activity. This focus on narrow issues and the overlapping
of state, fedefaL, and international jurisdiction, has resulted in the incon=-

sistent, compartmentalized, uncoordinated management of natural resources.

The near and offshore environment that falls within the scope of the Ma-
rine Sanctuaries Program is particularly subject to a fragmented matrix of

regulation and protection from a variety of federal and state agencies, under a

- variety of statutes and international treatijes. Since existing programs already

provide varying degrees of protection and regulation of the marine environment,
however, it is important in assessing the need for an.expanded Marine Sanctuaries
Program to know the scope of these existing programs, and to determine if they,
singly or together, meet the goals of the Marine Sanctuaries Program. Moreover,
we must know how or if they might complement or conflict with an expanded Marine

Sanctuaries Program.
A. Jurisdictional Extent—of Other Federal Programs

0f the expanding list of federal environmental and ccnservation programs.

many exert an impact on the areas within the scope of marine sanctuaries juris-
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diction. Because of the intermittent manner in which these programs developed,
and because many of them are primarily land-oriented, the complete picture of
federal jurisdiction over activities and resources in and affecting the marine
environment is a complicated one. Programs overlap, conflict, and even, in
some cases, fail to include a particular area of jurisdiction. The foLLowing
discussion outlines the scope of other federal programs that overlap or comple-
ment the Marine Sanctuary Program, and indicates how successfully these other

programs might meet the goals established for marine sanctuaries.
1. Federal Resource Management Pragrams

Marine sanctuaries are established to preserve or restore ocean waters for
their conservation, recreational, ecological or esthetic values. The marine
santuaries' regulations address these purposes by providing for the establish-
ment of marine sanctuaries as habitat areas, species areas, research areas, rec-
réational and esthetic areas, and unique areas (see pp. 57-39). Numerous other
federal programs, however, already achieve similar purposes in coastal or off-

N

shore areas.
a. Species Protection/Management Programs

The protection of threatened species in the marine environment is the ob-
1

ject of federal programs authorized by the Endangered Species Act, the Marine
2 3

Mammal Protection Act, and the Fishery Conservation and Management Act. Under
the Endangered Species Act, the Department of the Interior (Fish and Wildlife
Service) and the Department. of Commerce (National Marine Fisheries Service) ex~

tend protection to designated endangered and threatened species of animals and
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plants. The Secretaries have the authority not only to Llimit the "taking" of
species, but also to protect critical habitat. Moreover, other federal agen-—
cies are required to take all actions necessary to ensure that their activities,

including the granting of permits, do not jeopardize the survival of endangered

or threatened species or their critical habitat.

The Marine Mammal Protection Act, also administered by both the Depart-
ments of Interior and Commerce, extends protection to species or stocks of‘ma-
rine mammals even before they reach an endangered status. However, the integ-
rity of the species is not the only factor considered in their protection =-
the "conservation, development, and utilization of fishery resources"4 is also
a criterion in prescribing regulations. Consequently, as has happened with re-
spect to the'porpoises being caught in yellow—-fin tuna fishing operations, cer=
tain numbers of marine mammals may, depending upon the outcome of this contro-

versy in the courts and before the Congress, be permitted to be killed in the

interest of protecting the fishing industry.

The Fishery Conservation and Management Act of 1976, in addition to ex-
tending U. S. management authority over most living marine resources to 200
nautical miles, requires the setting of optimal quotas for fish catches, gives
U. S. fishermen first priority in harvesting stocks, and provides strict pro-
tection for species that are or fall below optimal Llevels. Fishery management
plans, set by regional councils or by the Secretary of Coﬁmerce (through the
National Marine Fisheriésﬂgervice), may designate zones where fishing is limited

or prohibited, establish Limitétions on the catch or fish where necessary for

the management or conservation of the fishery, set regulations concerning the
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use or nonuse ‘of certain types of boats and equipment, and prescribe other

measures necessary for the management and conservation of the fishery.

Although there has been criticism of the way this legislation is being
initially implemented (primarily because some observers believe undue consid-
eration is being given to foreign fishing interests), the Act does provide a
mechanism to protect fish species within the 200-mile fishery conservation
zone. However, the Act's focus on conserving and managing the fishery resources
is different and narrower than the protection available under the Marine Sanc-
tuaries Program. The latter program is specifically designed to provide broad-
based management for conservation and preservation purposes. The Fisheries Act,
in contrast, provides only for the conservation of certain marine resources to
achieve its overriding goal of assuring optimum yield and efficiency in the
utilization of fishery resources, (but see p. 90, concerning the effect of this
Act on the Secretary of Interior's authority under the Outer Continental Shelf

Lands Act).

One additional aspect of the Fisheries Conservation and Management Act is
of particular significance to the Marine Sanctuaries Program == namely, the fact
that the Act was passed before, albeit in anticipation of an international agree-
ment on a 200-mile economic resource zone. By this unilateral action Congress,
while still recognizing and dealing with the international implications, demon-
strated a marked turnabout from the deference it, especially the Senate, paid
to international jurisdiﬁt;;n in debating the Marine Sanctuaries Title of the

Marine Protection, Research and Sanctuaries Act of 1972 (see p. 33).
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The protection provided to marine species under the Fisheries Conserva-
tion, Marine Mammal Protection, and Endangered Species Acts, while substantial,
still does not offer the protection available by a marine sanctuary. A marine
sanctuary is not Limited by commercial considerafions as are the fishery and
marine mammal programs, and need ﬁot delay its protection until a species is
endangered or threatened. Moreover, a marine sanctuary, while Limited in area
in a way these other programs are not, can be established specifically to pro-
tect species by preserving important or unique habitats for purely non~commercial
reasons. Although the endangered species legislation can also protect critical

habitat, it can do so only for endangered or threatened species.
B. Land Management Programs

Federal involvement in the conservation and management of natural resources
includes several programs to acquire and»manage land for conservation and preser-
vation purposes. Most notable among thesé programs are those involving lands
within the National Park System, the Wilderness Preservation System, the Ma-

tional WildLife Refuge System, and the Estuarine Sanctuaries Program.

The National Park Service administers areas under its jurisdiction for the
dual purposes of recreation and preservation. Park Service .areas are generally
land areas and, while the system does include National Seashores. and coastal
and lLakeshore units, even theée units are oriented touardbshore activities. In
a few instances, however, such as the Virgin Islands National Park, Park Service

areas do include offshore areas, usually of interest for their coral formations.
Areas within the Wilderness Preservation System are managed so as to pre-

36



serve primitive, unspoiled land areas in their natural state -- preservation

of land for its own sake. No exclusjvely marine areas have as yet been desig-
nated as wilderness areas, although islands, keys, and some associated submerged
lands and waters have been so designated. Although it does not appear that Con-
gress contemplated the inclusion of submerged areas within the system, their in-
clusion is not prohibited and, in fact, could fall within the wilderness defi=
nition. It is not clear, however, whether wilderness designation, or for that
matter any action undgr federal public land laws, is appropriate on outer‘con-
tinental shelf lands.

Both National Park and Wilderness designation would seem, therefore, to 6f-
fer a means of protecting and managing certain marine areas. However, neither
program can provide anything Like the protection available Qnder the Marine
Sanctuaries Program. With respect to flexibility in designating an area, a ma-
rine sanctuary can be designated after an administrative approval procedure in-
volving the Secretary of Commerce and the President and the Governor of'any state
involved. MNational Park System units and Wilderness Areas, in contrast, require
Congressional approval, although for some types of National Park units a Presi-
dential Proclamation is sufficient. Wilderness areas are further limited because
they can only be created out of existing federal lands, and because mining is
generally not prohibited. The Marine Sanctuaries Program also has the advantage

of a much clearer mandate to act to protect marine resources.

The Fish and Wildlife Service manages the Natiomal Wildlife Refuge System
primarily to protect and provide habitat for wildlife, expecially migratory birds

and endangered species. The Secretary of the Interior can designate additional

87



refuges out of the public domain or acquire further lands for the system. Once
designated, each refuge is managed in a manner tailored to the species and hab-
itat being protected, with wide discretion given to the Fish and Wildlife Ser=
vice to regulate activities. VYet, despite this capability of providing broad
protection, the orientation of the Refuge System is distinctly wildlife as op-
posed to fish,and land/shore as opposed to offshore. Thus, the Wildlife Refuge

Program can complement but not substitute for the Marine Sanctuaries Program.

The Estuarine Sanctuaries Program, administered by the Secretary of Com-
merce through the Office of Coastal Zone Management, is a fourth program which
can assist in the protection of marine resources through "land" acquisition and
management. However, as discussed in more detail on pages 68-71, the Estuarine
Sanctuaries Program and the Marine Sanctuaries Program differ in their geogra-
phical scope, their goals, the availability of funding for the programs, their
manner of designation, and the agencies managing the day-to-~day operation of the

designated sanctuary.

In conclusion, it appears that, among federal land management programs
which protect Land and possibly marine resources, there is no program that can
provide the broad scope, the flexibility, and uncompromised and unconflicting

purposes of the Marine Sanctuaries Program.

C. Federal Land Use Planning Programs

- 7 .
The Coastal Zone Management Act of 1972 established a grants-in-aid pro-=

gram for state land use planning for the coastal zone. Under the supervision of

the Office of Coastal Zone Management, the states are encouraged to establish
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management programs for the use of land and water in coastal areas which extend
landward from the shoreline to the extent necessary to cﬁntroL shorelands, and
seaward to the limit of the territorial sea. State coastal zone management pro-
grams will not have the geographical breadth of the Marine Sanctuaries Program,
and although they are required to address the management of marine resources,
they cannot be viewed as viable substitutes for a Marine Sanctuaries Program.
But, as the focus of all state and federal programs affecting the coastal zone
(since federal agencies must ‘ensure consistency with sfate management plans),
the state coastal zone management plans will be an important and perhaps the
primary tool to ccordinate all marine-resource~oriented programs, as well as to

control on—-shore activities that have an impact on marine resources.

2. Federal Regulatory Programs

Essential to the preservation of any area for a special purpose is the
authority to prescribe regulations to control activities within that area. Such
regulatory control is provided for in the Marine Sanctuaries Program. The fol-
lowing analysis focuses‘on whether that control is necessary to meet the goals
of the Marine Sanctuaries Program, since many activities in, on, and under the

oceans are already ostensibly regulated by federal agencies.
a. Quter Continental Shelf Mineral Leasing

Mineral leasing on the outer continental shelf beyond territorial waters

is regulated by the Secreﬁary of the Interior through the Bureau of Land Manage-
8

ment under the terms of the Outer Continental Shelf Lands Act of 1953 and its’
, 9
implementing regulations. Under this act, the Secretary can prescribe regula-
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tions for the conservation of the natural resources of the outer continental
shelf. One judicial interpretation of this authority is that the Secretary

can issue regulations for the conservation of all natural resources of the

outer continental shelf -- marine Life, recreation, aesthetics, as well as

10
mineral resources; however, in Light of the Act's overwhelming focus on min-

eral leasing and the subsoil and seabed, another possible interpretation is
that the Secretary's authority extends only to the regulation of non-Lliving
resourées. Moreover, since the Fisheries Conservation and Management Act (see
page 84) vests authority over fisheries resources, including corals, on the.
outer continental shelf in the Secretary of Commerce, it may be that this leg-
islation hés preempted whatever agthority the Secretary of the Interior had

over these resources.

Under the 0CS Lands Act, the Secretary of the Interior can suspend drill-
ing operations under existing lLeases ''whenever he determines that the risk to
the marine environment outweighs the immediate national interest in exploring
and drilling for oil and gas."11 But of greater importance with respect to
marine sanctuaries-like protection is the Secretary's authority to exempt outer
continental shelf lands from mineral leasing. Two procedures are available.

The President may permanently withdraw areas from Leasing,12 as was the case
with the Key Largo Coral Reef Preserve and the Santa Barbara Ecological Preserve
and Buffer Zone. There are, however, no regulations or guidelines for these
withdrawals; thus, while they are permanent, they are created only on an ad hoc

basis. After such withdrawal, the Secretary can issue regulations controlling

activities in these areas. In the case of the Key Largo Coral Reef Preserve,
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now designated as a marine sanctuary,.the regulations were essentially the same
as those of the adjacent John Pennekamp Coral Reef Park administered by theA
State of Florida. Regulations for the Santa Barbara area, however, are limited
to non-leasing of oil and gas drilling rights, indicating the discretion avail-
able in establishing such regulations. Alternatively, the Secretary can delete
certain areas from outer continental shelf Leasing sales for1éack of information,

or for esthetic, environmental, geological or other reasons. These "with-

drawals,'" however, are not permanent.

Thus, while there is probably authority to withdraw and protect outer con-
tinental shelf areas from mineral leasing and environmental degradation, this
authority is exercised on an ad hoc basis, is not always permanent, and is not
tied to a comprehensive review program to assess what areas would be best for
withdrawal. In addition, this authority only applies to outer continental shelf
lands more than three miles offshore, since the states have jurisdiction within
the three-mile Limit. The Marine Sanctuaries Program not only has broader jur=
isdiction than that given the Secretary of the Interior»under the Outer Conti-
nental Shelf Lands Act, but, even more importantly, has a greater mandate to

protect marine resources.
b. Pollution of Ocean Waters

(i) Ocean Discharges

The control of discharges into ocean waters is regulated in part through
, 14
the National Pollutant Discharge Elimination System (NPDES) through ocean dis-

charge criteria established under s. 403 of the Federal Water Pollution Control
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Act. This program, administered by the Environmental Protection Agency

(EPA), in cooperation with the states, requires all distinct sources of dis;
charges into navigable water to obtain a permit from EPA or the state if its
program has been approved by EPA. Thus, aLL'point sources of pollution, in-
cluding vessels, but excluding discharges of oil into the waters of the con-
tiguous zone which are regulated under the 1961 0il Pollution Act,16 are re-
quired to obtain permits which require conformance with EPA~determined national
guidelines. For ocean discharges, no permit may be issued where there is in=-
sufficient information upon which to make a reasonable determination about the
impact of a proposed discharge on the marine environment.1? In Llight of the

data gaps on the impact of pollutants on marine ecology, many discharges may

not be permitted.

With respect to those NPDES programs administered by the states, which
include permits for marine discharges, states can have standards stricter than
the federal guidelines. The state programs, however, extend only to the three-
mile limit of state jurisdiction in marine waters, and are always subject to
EPA review and withdrawal of approval. Bigond three miles, with respeg; to the

discharge of oil and hazardous substances and sewerage from vessels, EPA

has full regulatory authority.

The regulation of discharges into ocean waters, then, is achieved through
a comprehensive program that does consider the effect of pollutants on the in-
tegrity of the ocean ecosystem. In attempting to achieve broad environmental

goals, however, this program has sacrificed the flexibility to deal differently

with special circumstances == a flexibility that is a key factor of the Marime
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Sanctuaries Pfogram.
(ii) Ocean Dumping

Ocean dumping is subject to a combined regulatory scheme under the provi-
sions of Title I of the Marine Protection, Research and Sanctuaries Act.20 The
Environmental Protection Agency is the permit agency for the transpcrtation of
all non=-dredged materials for the purposes of ocean dumping. For dredged ma-
terials, the Army Corps of Engineers grants permits according to criteria es-

tablished by EPA, which can veto any Corps permit approval. The Coast Guard

has the surveillance responsibility for all ocean dumping.

Overall, this system regulates ocean dumping, but on an ad hoc basis ==

it can only react to permit appLicatﬁons. Radiological,chemical and biological
warfare agents and high-Level radiocactive wastes are not eligible fof permits,
but otherwise the ocean dumping program essentially represents a License to
pollute. The offensiveness of this '"licensed pollution' depends onvthe criteria
upon which the permits are granted. In establishing criteria for reviewing
ocean dumping applications, the integrity of the marine ecosystem is considered,
but along with other economic and human health and welfare factors that offset

. . 21
the importance of ocean resource pratection. A recent General Accounting

22
Qffice Report on the problems of regulating ocean dumping states that EPA
regulations are not adequate to protect the marine environment, because dumped
sewage sludge often exceeds safety levels for mercury and cadmjum. EPA officials

conceded that such dumping may degrade the environment, but they feel that dump-

ing of municipal sewage sludge must continue until alternative disposal methods
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are found. = Even though EPA recently strengthened its regulations, the prob-

lems with the standards and with their monitoring will Llimit the effectiveness
of the ocean dumping to protect marine resources. The program will continue
to allow dumping and the degradation of the marime environment. The best that

can be expected is that such degradation be kept to a minimum.
(iii) Protection of Navigation

The U. S. Army Corps of Engineers has the responsibility faor maintaining
the free navigability of the nation's waterways. Included within this respon-
sibility is authority over the dredging24 and disposal of dredged materiaLs25
in navigable waters, and the creation of any obstructions to navigation in
navigable water's.26 It- is evident from. the Corps' combined regulations for
these activitie52? that the Corps, in its permit program, does not share the
same concerns as those of the Marine Sanctuaries Program. Although environmen-
tal impacts are considered by the Corps in reviewing permit applications, eco-
nomic, navigation, and public need and welfare factors are also considered in
the final balancing process. By balancing marine resource values against these

other considerations, the protection of the marine environment receives less

than the full emphasis provided within the Marine Sanctuaries Program.

Moreover, since it is based on a permit system, the Corps program is merely
reactive. Without tying the permit program to a comprehensive planning process,
the Corps is Limited in -the affirmative measures it can take to decide the best

place or the best way to conduct an activity within its permit jurisdiction.
As the system now operates, a proposed activity need not be designed in
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the most environmentally sound manner, but only in a manner that is not un-

acceptable. The result is less than optimal environmmental decision=making.
(iv) Shipping

Shipping in the coastal and offshore waters of the United States is regu-
ltated by the Coast Guard under the quts and Waterways Safety Act of 19?2.28
As part of this regulation, the Coast Guard-can act to protect navigation and
environmental quality by establishing vessel traffic systems, requiring certain
safety equipmen;, and_setting procedures for handling dangerous cargo and for
operating in hazardous areas. In addition, the Coast Guard is authorized to

establish minimum design and safety standards for oil tankers and ships carrying

hazardous substances -- for new and existing vessels, both domestic and foreign.

Despite this authority, the Coast Guard has been slow to enforce these pro-
visions. According to a statement by Senator Kennedy at a recent hearing on oil
tanker mishaps:

The discretionary authority that was granted to the

executive agencies under the Ports and Waterways Safety

Act of 1972 has been abused. Delay, timidity, and bu-

reaucratic lethargy characterize the past five years

of that law's history./29
Not only is the promulgation of standards and regulations at the discretion of
the Coast Guard, but the authorizing Act provides several exceptions to the ap-
plication of the standards. Moreover, the Coast Guard, influenced by the State
Department, maintains that-acting unilaterally to réguLate international vessel

30

design standards would weaken the U. S. position in international negotiations.

Thus, despite its authority to control vessel movements and design features, the
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Coast Guard does not appear to be doing all it could to regulate shipping in

the interest of protecting navigation and environmental quality.
¢. Special Ocean Uses

(i) Deepwater Ports

The regulation of deepwater ports, currently being considered to avoid
some of the hazards of onshore oil delivery while at the same time accommodat-
ing the larger oil tankers, is completely within the jurisdiction of the Depart-
ment of Transportation (Coast Guard) if the port is located more than three
miles out to sea. Although individual permits from other federal agencies would
normally be required for an activity such as the construction and operation of
a deepwater port, the Deepwater Port Act31 provides for a streamlined adminis-
trative review procedure resulting in one coordinated application for all re-
quired federal authorizations. Although the Secretary of Transportation is
responsible for developing regulations to govern the expedited enviéonmental
and safety review process, the Environmental Protection Agency may veto the ap~
plication if it determines that the application would conflict with the stand-
ards established pursuant to the Clean Air and Water and Ocean Dumping Acts. In-
addition, the governor of adjacent coastal states may veto fhe application for,
inter alia,conflicts with state environmental protection standards, land/water

uses regulations, or its coastal zone management program.

In territorial and inland waters, however, the states have primary juris-
diction. Although state regulation would still be subject to. Army Corps of

Engineers approval of obstructions to navigation, neither the Corps of Engineers
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nor the states are under any obligation to conform to the construction and op-
erating regulations promulgated by the Department of Transportation under the
Deepwater Port Act. Thus, in state waters, the federal standards specifically

designed to regulate deepwater ports in the national interest, need not be met.

(ii) OQffshore Power Plants

The regulation of offshore power plants, such as the floating nuclear power
plant currently being considered fpr the coast of New Jersey, is subject to
a fedéral/state.bifurcation of jurisdictfon similar to that described above for
deepwater ports. However, unlike for deepwater ports, there is no central fed=
eral agency will full responsibility over offshore power plants outside state
waters. The construction and operation of a floating nuclear power plant, for
example, would probably require approval by, among others, a state (if within
the three-mile Limit), the Army Corps of Engineers (for the buiLdihg of a struc-
ture in navigable water), the Environmental Protection Agency (for discharges
into navigable water), and the Nuclear Regulatory Commission (for the construc=
tion and operation of a nuclear power plant). ALl these agencies would grant
ar deny their approval based upon different standards, none of which has as its
primary concern the protection of marine resources.

d. The Ability of Federal Regulatory Programs to Protect

Marine Resources

The preceding discussien has outlined the major federal programs with au-

thority to protect marine resources. It is clear that these programs do not

singly, or in combination, achieve the purposes expressed in the Marine Sanc-
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tuaries Title of the Marine Protection, Research, and Sanctuaries Act: to
preserve or restore designated areas for their conservation, recreational,

: 32
ecological, or esthetic values. These regulatory programs do provide a mech~
anism for controlling activities potentially harmful .to ocean resources and
values but, since the programs were established to meet different purposes, the
standards used in implementing the programs do not give the conservation of
ocean resources the priority available in the Marine Sanctuaries Program. Fur-
thermore, the differing standards among the various programs make coordination
and consistency real problems if an attempt were made to integrate these exist-
ing programs info a mechanism to protect ocean resources outside the Marine
Sanctuaries Program. A comprehensive program implemented under a single set of

minimum criteria, with fine-tuning for individual marine sanctuaries, would be

likely to more simply and efficiently meet these needs.

In addition, of these regulatory programs, only the 0CS leasing program
contains provisions to protect specific areas from activities that might degrade
ocean resources. But this protection is limited because it only applies beyond
the three=-mile Limit, is not always permanent, and is not-incorporated into a

comprehensive effort to protect ocean resources. And while the Secretary of

“the Interior has the authority under this program to issue regulations for the

conseryatién of most natural resources of the outer continental shelf, under
the Fisheries Conservation and Management Act (see pages 84 and 855the Secretary
of Commerce has respoﬁsibiLity over continental shelf fisheries resources in-—
cluding corals. Moreéver, the Secretary of the Intericr has conflicting con-

siderations in the use of this authority, so that his mandate for and interest
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in regulating for the protection of marine resources will be less than that

under the Marine Sanctuaries Program.
B. Comprehensiveness of Existing State Programs

Because they hold substéntiaL authority over land use, as well as over the
use of the oceans and underlying land to the three-mile limit, the states have
a significant role to play in the management of marine resources. And, while
the federal government can or does preempt state jurisdiction in certain fields
(e.g., the protgction of navigation), the federal government has generally al-
lowed the states to share regulatory control, although usually subjeet to fed-

eral guidelines.

State regulation and management of marine resources, however, is subject
to certain inherent Limitations. First, staté jurisdiction ends abruptly at a
state's borders, including the seaward boundary of three miles. To manage ma-
rine resources that do not respect political boundaries, an effecti&e program
must possess the broadest possible geographical area. The Marine Sanctuaries
Program encompasses this broad scope (as broad as federal jurisdiction extends),
although in the state~regulated territorial waters a marine sanctuaries desig-
nation is subject to state veto. Second, individually devised state programs
will inevitably differ, providing differing standards, differing protection,
and difficulties in coordinating the programs. Third, states will often lack
the momentum occasionatLy found at the federal level to implement an environ-
mental protection program. The more parochial nature of state viewpoints and

the comparative shortage of funds at the state level could result in a reduced
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motivation on the part of a state in acting to protect marine resources, partic-

ularly when the benefits, but not the costs, are shared by other states.

Although a complete inventory of current state marine sanctuary-like pro-
grams has not yet been completed by the Center for Natural Areas, it seems clear
that the divergency in state programs is immense. Some states, such as Connecti-
cut and New York, have no programs analogous to the Marine Sanctuaries Program.
Other states have limited programs, such as Rhode Island's program to protect
fishlands. Still other states, like Massachusetts and Florida, possess a com-—
prehensive marine sanctuaries—-type program. (See a discussion of some of the
programs on pp. 71=73). Perhaps the most significant conclusion that can be
presently drawn from these state programs is that states are attempting to in-
corporate their marine sanctuaries—Like efforts within the structure of their

ccastal zone management programs.

The coastal zone management program is a good example of other state, fed-
eral/state, and even private programs that overlap or complement the Marine
Sanctuaries Program. ALl states, pursuant to their authority over land and
water, have programs for the regulation and management of particular resources.
However, these programs, dealing with such areas as wetlands, fish and game,
and recreation, are usually Land-oriented, and usually fail to fully recognize
that these individual programs deal with an integrated system which is best man-

aged in a comprehensive manner,

Numerous federal/state cooperative programs, such as the estuarine sanc-

tuaries, the endangered species, and the marine mammal protection programs, as
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well as the ﬁational Pollutant Discharge Elimination System Permit Program,
also affect the management of marine resources. In addition, federal money
from the Land and Water Conservation Fund (which comes in part from the leasing
of outer continental shelf lands) is available to the states for the protection
of natural resources, including coastal and estuarine areas, as part of outdoor
recreation projects. Funds from the Fish and Wildlife Restoration Program are
also available to the states for the acquisition of fish and game lands and

water areas.

State and federal authority over marine resources also overlap in the ter;
ritorial sea -= from the shoreline to three miles seaward. The state has sub-
stantial jurisdiction here, but is subject to overriding federal authority.
Thus, within this three-mile zone, the states regulate such activity as off=-
shore mineral development and, in conjunction with the Army Corps of Engineers,
the siting and regulation of such structures as deepwater ports and offshore

power plants.

State programs, then, can -— and, to yarying degrees, do -— play a signifi-
cant role in the regulation and management of ocean resources. While their
limited jurisdiction, funding, and frequent Lack of motivation make them no
substitute for the federal Marine Sanctuaries Program, especially since the
states have limited control over federal activities, the state péograms will
provide an important complement to marine sanctuaries protection. Moreover, in.
light of the veto powef of involved states over the designation of marine sanc-
fuaries in their territorial waters, cooperation with the states is even more

important.
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C. Trends in Ocean Management

The purpose of the following discussion is to mention some of the consid-
erations that are likely to become major new factors in formulating future
ocean policy. (These considerations will be expandeﬁ on during Phase II.)
Notable among these are the pending issues at the United Nations Law of the
Sea Conference, the recent expansion of fisheries jurisdiction, and anticipated
efforts to control deep seabed mining. Although these topic areas are still
in their formative stages, it is not too early to anticipate what form policy
in these areas may take, and how those forms might affect a marine sanctuary

program.

At the present time, there is little effort on an internatiocnal Llevel to
establish a program to protect marine resources. The 1972 United Nations Con-
ference on the Human Environment considered this issue, but in thekend could
only make several recommendations encouraging the protection of marine re-
sources through the prevention of ocean pollution, the protection of species
inhabiting international waters, the preservation of areas of international

significance, and the preservation of genetic resources (see Appendix B).

While no international program to protect marine resources is readily
foreseeable, there are international negotiations underway that may substan-
tially modify national jurisdiction over ocean resources.. The United MNations
Law of the Sea Conference is conducting negotiations on the sensitive issues
of the exploitation of seabed resources, the extent of coastal national juris-

diction of coastal waters, the protection of the marine environment from land-
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based activities, and the regulation of vessel operations, including vessel
pollution. Although no final agreements have been reached, it is possible
that the Conference will accept the concepts of a 12-mile territorial sea

and a 200-mile economic zone within which a coastal nation has jurisdiction

over fishing and other resource exploitation.

With respect to controlling pollution, the extension of coastal nati&n
jurisdiction could be quite important in giving nations greater power to con-
trol vessel pollution. In addition, the present authority over the contiguous
zone to control infringement of sanitary regulations could be interpreted as
being applicable to the control of‘poLLution as well, thereby giving coastal
nations power to regulate the seaworthiness and the pollution-control equip-

ment of incoming vessels.

The thorniest problem at the Law of the Sea Conference may be deep seabed
mining. While there is general agreement on the need for an internatiomnal body
to set and enforce environmental standards for deep seabed mining, there is
widespread disagreement about the ownership of exploration and exploitation
rights. Nations with the present capability of developing these resources
want a scheme under which they can extract the minerals immediately. Develop=-
ing nationé, on the other hand, are arguing for development by an international

authority for the benefit of all.

In the face of impasse at the Law of the Sea Conference, the United States
has or may socon take unilateral action with respect to some of the important

issues being negotiated. The Fishery Conservation and Management Act of 1976
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is a Congregsional assertion of United States jurisdiction over coastal fish-
eries to a distance of 200 nautical miles. Congress recognized and made pro-
vision for the needs of foreign fishing fleets, and recognized the possibility
of an international agreement on such extended resource zones, but was simply
unwilling to wait for theSgutcome of the seemingly endless conference. Bills

currently before Congress may result in similar unilateral action being taken

in the area of deep seabed mining.

The potential of international consensus on a 12-mile territorial boundary
and a 200-mile economic zone bodes well for the viability of a marine sanctu-
aries program. It would also defuse many of the objections made to the marine
sanctuaries legislation because of its potential interference with activities
and areas under international jurisdiction. Moreover, Congress’' unilateral
extension of jurisdiction over fishery resources to 200 miles indicates that
Congress is not willing to allow an identified problem to be aggravated be=

cause of the inertia of international negotiations.
D. The Potential Rolte of the Marine Sanctuaries Program

Although there exists significant overlaps between federal and state pro-
grams and the Marine Sanctuaries Program, these other programs do not offer,
singly or in combination, a substitute for the Marine Sanctuaries Program.
Programs (such as those encompassing National Park areas, National Wildlife
Refuges, Wilderness areas, and Estuarine Saﬁctuaries) that protect and preserve
areas of special value for recreational, esthetic, scientific, environmental,

or fish and wildlife values, are generally Land=or-shore-oriented, with marine
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area protecf%on only incidental to the management of other land areas. Pro-
grams (such as those under the Endangered Species Act, Marine Mammal Protecfion
Act, and the Fishery Conservation and Management Act) that protect particular
spécies, and in certain circumstances critical habitat, are Limited in the spe-
cies they can protect and the countervailing considerations that often compro-
mise any protection. Regulatory programs covering activities in the marine
environment suffer the Limitations of being reactive and negative in nature,
(i.e., QnabLe to initiate action according to a comprehensive plan). Federal
and state programs affecting marine resources are also Limited in their juris-
diction; within the three-mile territorial sea, state programs (such as those
dealing with submerged Lands) are sometimes exclusive, while in other areas
(such as the protection of navigation), federal programs prevail. Beyond the
three-mile Limit, even though the states have no jurisdiction, federal programs
are Llimited by §nternational agreements and other national interest considera-

tions.

These Limitations on fedefal and state programs are not offered to suggest
that the programs fail to achieve their own goals. Rather, the described lim-
itations were meant to illustrate that the goals of these program differ from
those established for the Marine Sanctuary Program, and that, in meeting their
own goals, these programs cannot at the same time meet the goals of the Marine
Sanctuaries Program. Thus, one of the two reasons why the Senate Commerce Com-
mittee originally rejected the marine sanctuaries provisions of H.R. 9727 (see pp.
35-34)-— that the Secretary of the Interior already had authority, under the

Outer Continmental Shelf Lands Act, to reserve and protect certain outer con-
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tinental shelf lands == is highly circumpsect. As discussed at pages 89-91,
the authority to withdraw lands to protect natural resources (available to

both the Secrétary of the Interior and the President) only applies to outer
continental shelf lands beyond the three-mile territorial seas, does not
necessarily ensure permanent protection, is exercised on an ad hoc basis with
no review process to determine what areas should be withdrawn, and lacks a
clear congressional mandate to protect marine resources and values. Obviously,
the protection available (and likely to be given) to ocean resources under the
Outer Continental Shelf Lands Act is not a substitute for the protection

offered by the Marine Sanctuaries Program.

Furthermore, the second objection raised by the Senate Commerce Committee
also appears to have been negated by changed circumstances., The Committee con-
cluded that, although control over the outer continental shelf was within the
federal government's jurisdiction, control over the water column beyond the
contiguous zone was outside federal jurisdiction. ngever, the péssage of
the Fishery Conservation and Management Act of 1976, which extended United
States jurisdiction over fishery resources to 200 miles offshore, indicates that
Congress is now willing to assert jurisdiction over the water column beyond the

contiguous waters (see pp. 35, 85). Thus, both of the reasons given by the Sen-

ate Commerce Committee for deleting Title III from H.R. 9727 should not be

persuasive.

The Marine Sanctuaries Program, in its mandate for preserving and restor=
ing marine resources and values, in its broad jurisdiction over marine areas,

in its flexibility in designating sanctuary areas, and in its almost total
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authority to regulate-activities in a designated sanctuary, offers a unique,
positive, and comprehensive program tq protect marine resources. Moreover, in

some instances, as with the MONITOR Marine Sanctuary, marine sanctuary authority
35
is the only Legal authorization for protection available. Then Acting Sec-

retary of Commerce, John K. Tabor, indicated the great potential of the program

in a letter to the Honorable Carl Albert, Speaker of the House of Representa-

tives, dated April 16, 1974:

In formulating the marine sanctuary provision, the Con-
gress provided a powerful tool for conservation and
protection of some of the Nation's more valuable marine
areas. This legislation offers potential for develop-
ment of a landmark program, analogous to well-estab-
lished Federal programs that are already providing
protection to some of our outstanding terrestrial areas

) such as national parks, national seashores, national
wildlife refuges, wild and scenic rivers, and wilder—.
ness areas.... :

élli Sl N Ol G N G Gy

The program for implementing the authorities in Title
III must be developed and applied wisely and carefully
to accomplish the intent of the legislation and to as-
sure balanced protection and utilization of marine re=.
sources in the face of burgeoning national needs./36

The comprehensiveness of the Marine Sanctuaries Program does not mean,
however, that other programs are not critical to the efficient and successful
implementation of the Marine Sanctuaries Program. As former Secretary Tabor

went on to state:

The marine sanctuary provision must be meshed carefully
with the objectives and provisions of related Federal
legislation, and must take into account State programs,
particularly those being develped under the Coastal
Zone Management Act of 1972./37

The Coastal Zone Management Program will be a positive means of integrating the
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Marine Sanctuaries Program with other related programs, not only to resolve
possible conflicts, but also to provide added support for marine sanctuarieé,
since jurisdiction of the Marine Sanctuaries Program does not extend to land

areas, even though land-based activity can affect marine resources and values.

In conclusion, the Marirme Sanctuaries Program offers the best means of
preserving selected areas of the marine environment. The passage of the Ma-
rine Protection, Research and Sanctuaries Act provides the congressional man-
date for this protection. B8oth the subsequent passage of the Fishery Conser-
vation and Management Act and the above-mentioned Limitations of the Secretary
of the Interior to protect outer continental shelf lands refute the Senate
Commerce Committee's objections to the lLegislation. And since, as demonstrated
above, no existing programs, -even in combination, can provide comprehensive
protection to marine resources and values, the need for a viable Marine Sanc-
tuaries Program is clear. In the words of Robert W. Knecht, Assistant Admin-
istrator for Coastal Zone Management:

NOAA believes the Coastal Zone Management Act, the
Marine Protection, Research, and Sanctuaries Act, the
Marine Mammal Protection Act, the Endangered Species
Act, and other pieces of legislation related thereto
amount to a substantial body of law spelling out a

major national environmental obligation.

We believe the marine sanctuary title of the Marine
Protection, Research, and Sanctuaries Act is a signifi-
cant part of this total obligation and is an opportunity

to provide for balanced, well-managed, environmentally
sound use of the Nation's marine resources./38

—

108



-l Il1ill'llll E n o am A/ =m éll; G N B e e e Ill:!llflll L

Footnotes - Chapter V

1.
2.

3.

12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

22.

23.

16 U.S.C. s. 1531 et. seq.

16 U.S.C. s. 1361, 1362, 1371-1384, 1401-1407.

16 U.S.C. s. 1801 et. seq.

16 U.S.C. s. 1373(b) (4).

See 16 U.S.C. s. 1851(a).

See 43 U.S.C. s. 1333 and 43 C.F.R. S. 3300.0-4.

16 U.S.C. s. 145j et. seq.

43 U.S.C. 5. 1331-1343.

43 C.F.R. s. 3300.

UNION OIL COMPANY OF CALIFORNIA v. MORTON, 512 F.2d 743 (1975),
GULF OIL CORPORATION v. MORTON, 493 F.2d 141 (1973).
43 U.S.C. s. 1341¢a).

43 U.S.C. s. 1337(a).

s. 402 of the Federal Water Pollution Control Act, 33 U.S.C. é. 1342.
33 U.S.C. s. 1343,

33 U.S.C. ss. 1001-1016. See 33 U.S.C. s. 1321<b) (3.
33 U.S.C. s. 1343 () ().

33 U.S.C. s. 1321,

33 U.S.C. s. 1322,

33 U.S.C. ss. 1401=1444.

33 U.S.C. s. 1412(a)

Reported in CONSERVATION REPORT, Report No. &, February 4, 1977, p. 53.
(Published by the National Wildlife Federation).

id.

109



-.b A\ f-‘-'il’--"ij-'-

24.
25.
26,
27.
28.
29.

30.
31.
32.
33.
34.

35.

37.

38.

33 U.S:C. s. 403.

33 U.S.C. s. 1343; 33 U.S.C. ss. 1413,
33 U.S.C. s. 403, 43 U.S.C. s. 1333(f).
33 C.F.R. s. 209.120.

33 U.S.C. ss. 1221-1227.

Quoted in CONSERVATION REPORT, Report No. 2, January 21, 1977, p. 21.
(Published by the National Wildlife Federation).

See CONSERVATION REPORT, Id.
33 U.S.C. ss. 1501-1524.
16 U.S.C. s. 1432.

H.R. 3652 and H.R. 3350 (95th Cong., 1st Sess).
16 U.s.C. s. 1801,

United States Department of Commerce, ""Report to the Congress on Imple-
mentation of the Marine Protection, Research and Sanctuary Act (Title
IID)," July, 1974 through June 1975, p. 2.

Letter from John K. Tabor, Acting Secretary of Commerce to the Honorable
Carl Albert, in OCEAN DUMPING OVERSIGHT HEARINGS BEFORE THE SUBCOMMITTEE
ON FISHERIES AND WILDLIFE CONSERVATION AND THE ENVIRONMENT AND THE SUB-

COMMITTEE ON OCEANOGRAPHY OF THE HOUSE COMMITTEE ON MERCHANT MARINE AND

FISHERIES, Ser. No. 93-38 (1974), p. 278.
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APPENDIX A

Selected Excerpts from the Legislative History
of the Marine Sanctuaries Title of the Marine
Protection, Research, and Sanctuaries Act*

*Page numbers, denoted in parenthesis, are ref-
erences to U.S. Environmental Protection Agency,
LEGAL COMPILATION: STATUTES AND LEGAL HISTORY,
EXECUTIVE ORDERS, REGULATIONS, GUIDELINES, AND
REPORTS, vol. III, supp. "water' (1973).
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1. Report ¢of the House Committee on Merchant Marine and Fisheries
CH.R. Rep. No. 92-361, 92d Cong,, Ist Sess., 19711.

A. Federal Consultation

{a) The consultation process is designed to coordinate the interests of
various Federal departments and agencies, including the management of fisher-
ies resources, the protection of national security and transportation inter=
ests, and the recognition of responsibility for the exploration and exploita-
tion of mineral resources. It is expected that all interests will be considered,
and that no sanctuary will be designated without complete coordination in this
regard. In any case where there is no way to reconcile competing uses, it is
expected that the ultimate decision will be made at a higher level in the Execu-
tive branch. (1563).

B. State Consultation

{(b) This subsection provides for appropriate consultation with State Qf-
. ficials before a marine sanctuary is designated which includes waters within
the territorial limits of a State or any cther waters lying above the subsoil
or seabed, the natural resources of which are recognized by the Submerged Lands
Act as belonging to the respective State or States. In addition to the con-
sultation process, State interests are protected by suspending any sanctuary
designation by the Secretary of Commerce as to any such waters until 60 days
after publication of such designation and limiting the scope of any such sanc-
tuary with respect to any part within the territorial jurisdiction of a State
which the respective Governor certifies as so limited. The Governor may sub-
sequently withdraw his cbjec¢tion in which case the designation, if still pend-
ing, will become effective immediately. This subsection is intended to pro-
tect State title and ownership in the Lands bemeath its navigable waters and
seaward boundaries and is expected to be administered in a way to give full
effect to that intent. (1563).

cC. International Agreements

(¢) This subsection directs the Secretary of State to take appropriate
action to obtain those international agreements which may be npecessary to pro-
tect the purposes of any sanctuary which includes waters lying outside the con-
tiguous zone.

D. Annual Reports

(d) This subsection directs the Secretary of Commerce to take action
under this title within two years and requires him to submit annual reports
as to his actions.



E. PQbLic Hearings

(e} This subsection establishes a public hearing process designed to
give all interested parties an opportunity to express their views. Public
hearings need not be held on each proposal for a marine sanctuary; after suf-
ficient facts are available to the Secretary which indicate that designation
action appears to be desirable, such hearings should be held. The Secretary
may develop preliminary information in any manner he sees fit; however, a
scheme for processing preliminary information is considered necessary if
the designation process is to be responsive to the public interest and need,
and the Secretary is expected to develop and publish such a scheme.

F. Regulations

(f) This subsection authorizes regulations to protect the purpose of
the sanctuary designation. Any activity permitted within the sanctuary must,
therefore, conform to the regulations issued under this subsection, and no
activity shall be valid which does not do so. (1563).

2. Excerpts from the Floor Debates on Title III in the House of
Representatives

A. Remarks of Congressman Dingell (Michigan)

The titte also goes into some detail in the matter of public hearings on
proposed sanctuaries =~ echoing a continuing concern of the committee that the
pubtic must be brought. into the decisionmaking process and given adegquate in-
formation in connection with matters arising under this act.

Let me stress the point that titte III is permissive =— it allows the Sec-
retary of Commerce to declare sanctuaries in appropriate cases. We make no
attempt to force him to do so. While it is conceivable that the views of future
Cabinet officers may differ == and I have heard no suggestions that the present
Secretary is overly well disposed to the protection of environmental values at
the expense of resource exploitation ~= it is also clear that the means for
resolving these disputes is in the hands of the President, who can instruct the
Secretary to withhold sanctuary status from an area deemed important for mili-
tary, resource, diplomatic, or any other reasons. In title III we do no more
than provide the tools with which to preserve important assets for generations
yet unborn. (p. 1678).

B. Remarks of Congressman Harrington (Massachusetts)
These sanctuaries will immediately preserve vital areas of our coastline

from further damage. My only reservation is that we may bé drastically under-
funding both titles II and III. (p. 1759).
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lQ C. Remarks of Congressman Keith (Massachusetts)

Title III simply provides for an orderly review of the activities on our
Continental Shelf. 1Its purpose is to assure the preservation of our coastal
areas and fisheries, thus protecting our source of protein and a2t the same
time assuring such industrial and commercial development as may be necessary
in the national interest.

Title I1I gives more than mere consideration to both of these compelling
national problems, It provides for multiple usage of the designated areas.
It provides a balanced even-handed means of prohibiting the resolution of one
problem at the expense of the other. It guards against "ecology for the sake
of ecology." It also guards against the cynical philosophy that the need for
oil is so compelling that it justifies the destruction of our environment.
(p. 1690). v

D. Remarks of Congressman Mosher (Ohio)

The report of your committee makes it abundantly clear that the. designa-
tion of a marine sanctuary is not intended to rule out multimple use of the
sea surface, water column or sea bed. Any proposed activity must, however,
be consistent with the overall purpose of this title. An inconsistent use, in
my apinion, would be one which negates the fundamental purpose for which a spe-
cific sanctuary may be established,

This title, Mr. Chairman, is intended to insure that our coastal ocean
waters are utilized to meet our total needs from the sea. Those needs include
recreation, resource exploitation, the advancement of knowledge of the earth,
and the preservation of unique areas. AlLL are important.

This title is not designed to terminate the use of our coastal waters to
meet any of these needs. (p. 1683).

E. Remarks of Congressman Lennon (North Carolina)

Title III concerning the designation of marine sanctuaries provides a
scheme whereby areas may be preserved or restored in order to insure their
maximum overall potential and would, in effact, provide for national decisions
on competing uses in the offshore waters. (p. 1688, )

F. Remarks of Congressman Mailliard (California)
We must also undertake to survey in a broad sense our coastal waters ex-

tending over the Continental Shelf to pinpoint those areas which are of partic-—
ular value. In those areas, which we have termed marine sanctuaries, we should

be certain that man's uyse of the sea or his intervention in the sea is in har-
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mony with the unique attributes of the area, That is not to say that man
should not go into the sea to exploit its resources, living and non-living,
but only that he must do this intelligently, giving due consideration to all
of the uses and benefits which these areas may contribute for our well-being.

Title III of this legislation, therefore, is intended to assure the
development of these resources and at the same time provide some lLegitimate
protection against thoughtless abuse of the sea. (p. 16488).

G. Remarks of Congressman Frey (Florida)

The philosophy of establishing marine sanctuaries is that instead of
designating areas where dumping may be conducted safely, we should determine
which areas of our marine environment are most valuable and set them aside as
sanctuaries. There is a need to relate the problem of ocean dumping to the
broader problem of preserving certain ecosystems within the coastal zone
areas. (p. 1694). -

H. Remarks of Congressman Keith (Massachusetts)

Specifically, that purpose is to preserve or restore, for their conser=-
vation, recreational, ecological, or esthetic values, coastal and other waters
as far seaward as the outer edge of the Continental Shelf. Most importantly,
this title specifically authorizes the Secretary of Commerce to consult with
the Secretaries of State, Defense, Interior, and Transportation, as well as
with the Administrator of the Environmental Protection Agency == before desig-
nating any such area as a marine sanctuary.

_ Certainly we do not intend, here, to punish consumers by denying them the
necessary food and enmergy of the sea and seabed. Neither, however, do we in-
tend to be so responsive to the mineral interests that we adversely affect the
essential protein resources of the sea.

I certainly believe in the dual usage concept for our coastal waters.
But I also believe such dual usage must be balanced. Neither usage should be
permitted to destroy the other. In short, we need the oil and gas and we need
the fish., Our bill recognizes this key fact. And it provides the proper safe-
guards to preserve that balanced basis. (p. 1689).

I. Remarks of Congressman Pelly (Washington)

Let me reemphasize the fact that marine sanctuaries as proposed in title
III of this legislation are not intended to prevent legitimate uses of the sea.
They are intended to protect unique areas of the ocean bordering our country.
How many such marine sanctuaries should be established remains to be determined.
It is likely that most of them will protect sections of our national seashcres.
A sanctuary is not meant to be a marine wilderness where man will not enter.
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Its designation will insure very simply a balance between uses,

This fear is groundless. Let me assure the distinguished chairman of
the Interior Committee that it has never been our intention to stop tHe
development of these vast resources. As the gentleman from Qhio (Mr. Mosher)
stated during general debate yesterday, the Merchant Marine and Fisheries
Committee has led the way in fostering the increased utilization of the
oceans to satisfy man's need for food, emergy sources, and hard minerals. We
have constantly endeavored to advance technology and basic knowledge, so that
these offshore resources and the wealth of the deep sea bed can be extracted

econemocally. (pp. 1720-21).



Appendix B
International Recognition of the Need for Marine Sanctuaries

The need for governments to establish coastal and marine sanctuaries,
parks, and reserves has received increasing attention in recent years at
national and international conferences. A Selection of pertinent principles,

resolutions, and recommendations is included below.
A. Principles of international conduct relative to the human environment

1. United Nations Conference on the Human Environment, Stockholm,
Sweden, 5-16 June, 1972.

Declaration on the Human Environment, A Statement of Principles
Principles

Principle No, 2

The natural resources of the earth including the air,
water, Land, flora and fauna and especially representative
samples of natural ecosystems must be safeguarded for the
benefit of present and future generations through careful
planning or management as appropriate.

Principle No. 3

The capacity of the earth to produce vital renewable
resources must be maintained and whenever practicable re-
stored or improved. :

Principle No. &

Man has a special responsibility to safeguard and wisely
manage the heritage of wildlife and its habitat which are
now gravely imperilled by a combination of adverse factors.
Nature conservation including wildlife must therefore re-
ceive importance in planning for economic development.
(Note: Although these principles are not specific to the
problem of marine sanctuaries, their intent is clear.)
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1.

B. Recommendations arising from international conferences

First World Conference on National Parks, Seattle, Washington,
30 June - 7 July, 1962

Recommendation No. 13

Whereas it is recognized that the oceans and their
teeming Llife are subject to the same dangers of human
interference and destruction as the land, that the sea
and land are ecologically interdependent and indivisible,
that population pressures will cause man to turn increas-
ingly to the sea, and especially to the underwater scene,
for recreation and spiritual refreshment, and that the
preservation of unspoiled marine habitat is urgently needed
for ethical and esthetic reasons, for the protection of
rare species, for the replenishment of stocks of valuable
food species, and for the provision of undisturbed areas
for scientific research.

THE FIRST WORLD CONFERENCE ON NATIONAL PARKS invites
the Governments of all those countries having marine fron-
tiers, and other appropriate agencies, to examine as a
matter of urgency the possibility of creating marine parks
or reserves to defend underwater areas of special signifi-
cance from all forms of human interference, and further
recommends the extension of existing national parks and
equivalent reserves with shorelines, into the water to
the 10 fathom depth or the territorial Limit or some other
appropriate off-shore boundary.

Regional Symposium on Conservation of Nature - Reefs and Lagoons,
Noumea, New Caledonia, 5~13 August, 1971

Resolution No. 8
The Symposium:

Being concerned that the representative examples of
marine environments should be conserved for the benefit of
the island peoples and the world at large because of their
scientific and educational value and to ensure the survival
of species;

Recommends to all governments concerned that action be
taken to create a range of underwater reserves and marine
parks suitably and effectively protected under appropriate
Legislation.



Eleventh General Assembly of the International Union for the
Conservation of Nature and Natural Resources (IUCN), Banff,
Alberta, Canada, 16 September, 1972

Resolution No. 11

Welcoming the active interest in many parts of the world,
notably the Caribbean, the Mediterranean, the Tanzanian and
Kenyan sectors of the East African coast, the Indian Ocean
Islands, Australia and Sourh Africa, in the establishment and
effective management of marine and national parks;

Noting that despite the prominence given to this issue
at the Symposium on Conservation in the South Pacific Region
held at Noumea in August 1971, the progress hitherto made
in this matter in parts of the Pacific region is not yet
in keeping with their high scientific interest;

The 11th General Assembly of IUCN meeting at Banff,
Canada in September 1972;

Urges governments concerned to promote the establish-
ment of marine parks and reserves;

And in particular urges the Government of FIJI to
take action in its archipelago of exceptional interest,
where some of the reefs are under increasingly destructive
pressure, and to give support to the efforts of the Na-
tional Trust of Fiji in arousing public interest in this
matter.

Second World Conference on National Parks, Grand Teton National Park,
Wyoming, USA, 22-27 September, 1972

Recommendation No. 4

Recalling Recommendation 15 of the First World Confer-
ence on National Parks urging that governments extend national
parks and equivalent reserves with shorelines to appropriate
offshore boundaries; :

Expressing_satisfaction at the action already taken by
some countries to establish marine national parks and other
protected areas to conserve underwater habitats of special
significance, and sites where the remains of past cultures
are to be found under the sea;
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‘ Bging informed of action taken by IUCN to prepare
guidelines for the establishment of marine national parks
and other protected areas;

The Second World Conference on National Parks, meeting
at Grand Teton National Park, USA, in September 1972;

Urges all governments concerned to set aside appropri-
ate marine areas as national parks and reserves and to take
action to extend the boundarijes of existing terrestrial
national parks and reserves to inctude representative ma-
rine ecosystems.

South Pacific Conference on National Parks and Reserves, Wetlington,

New Zealand, 19-27 February, 1975

Recommendation No. 6

Recalling Recommendation & of the Second World Confer-
ence on National Parks (Grand Teton National Park, USA,
September 1972) concerning the estabtishment of marine na-
tional parks and reserves;

Recognizing that marine ecosystems are not easily
protected by national parks and reserves covering Limited
areas, but that such protection requires a broad programme
of conservation measures;

Being concerned at the irreparable damage to coral
reefs, lagoons, mangrove forests and other marine sites
through pollution, dredging, mining, land reclamation,
dumping, dynamiting and other deleterious methods of
fishing, shell collecting and other activities;

The South Pacific Conference on National Parks and
Reserves meeting in Wellington, New Zealand, on 27 Febru-
ary 1975;

Urges the Governments of the region to take immediate
action to control these damaging factors;

Recommends—that action to conserve marine areas should
include planning of coastal areas and control of destructive
and disturbing activities both on shore and off shore;.

Recommends also that the Governments of the region set
aside appropriate marine areas as national parks and reserves
and take action to extend the boundaries of appropriate exist=
ing representative marine ecosystems;
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And recommends further, that the executive administra-
tion and control of such marine parks and reserves be vested
in the same authority that administers and controls terrestrial
national parks and reserves.

Regional Meeting on Marine Parks and Reserves in the Northern
Indian Ocean Including the Red Sea and the Persian Gulf;
Sponsored by the Department of the Environment of the Imperiat
Government of Iran and the IUCN, with the support of the U.N.
Environmental Programme (UNEP) and the World WildlLife Fund
(WWF) and the co-sponsorship of the UNESCO, Tehran, Iran, 6-10
March, 1975.

General Recommendations

1. National Parks and Equivalent Reserves as an Integrated
Part of Regional Development of Coastal and Marine Areas

Considering the ecological and economic values of coastal
lands as transitional areas between interacting terrestrial
and marine ecosystems, including a wide range of highly pro-
ductive renewable natural resources such as estuaries, man—
grove forests, sea—grass beds and coral reefs, which are vital
as spawning grounds and nurseries for fish and invertebrates
which in turn at adult stages are the basis for commercially
important fisheries as well as being a condition of existence
for many other marine animals important as a protein resource;

Realizing the unique physical characteristics of the
coastal zone which make it a focal point for settlement and
economic activity and that diverse activities on the often
congested coastal areas tend to conflict with each other
and also interact and sometimes negatively influence a highly
complex and sensitive environment;

Recalling Resolution 1802 (LV) of the United Nations
Economic and Social Council emphasizing the importance of an
interdisciplinary approach in studying the problems of coastal
area development, which implies the importance of ecological
considerations; '

Convinced that development activities must be under=
taken in accordance with sound ecological principles if max-
imum short—and lLong-term benefits are to accrue to the peoples
of the countries concerned;



Recalling, also resolutions concerned with marine parks
and reserves made hy international gatherings including
Recommendation No. 15 of the First World Conference on Na=
tional Parks (Seattle, U.S.A., 1962), Recommendation No. 11
of the Eleventh General Assembly of IUCN (Banff, Canada,
1972), Recommendation No. &4 of the Second Warld Conference
on National Parks (Grand Teton National Park, U.S.A., 1972),
as well as those from regional meetings notably the Regional
Symposium on Conservation of Nature-Reefs and Lagoons (Noumea,
New Caledonia, 1971) and the Arab League Educational, Cultural
and Scientific Organization (ALESCO) expert meeting (Jeddah,
Saudi Arabia, 1974) for representatives of the Red Sea and Gulf
of Aden countries on the Red Sea Regional Programme for En-
vironmental Studies;

Recognizing the usefulness of 3 network of national parks
and nature reserves as samples of natural ecosystems, biomes
and habitats for monitoring and comparison with areas influ-
enced, altered or destroyed by human activities;

Recalling Project No. 8 of UNESCO Man and the Biosphere
Programme concerned with promoting the conservation of na-
tural areas and genetic resources through the establishment
of a co~ordinated series of biosphere reserves;

The Regional Meeting on Marine Parks and Reserves in
the Northern Indian Ocean, held at Tehran, Iran, 6-10 March
1975;

Recommends to the Governments of the region and agencies
concerned;

1. That in all regional and national development plan-—
ning of coastal and marine areas, surveys to identify charac-
teristic ecosystems, biomes and habitats of the region should
be undertaken before any forms of lLand and sea uses are de-

cided upon;

2. That regional and national systems of national parks
and equivalent reserves be established as soon as possible as
a result of preceding surveys indicating cultural, educational,
environmental and scientific values, tourist potential and
other features favourable to promoting the development of the

region;

3. That such a regional system should be integrated in
development and management programmes at regional and national
levels. -
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2. Procedures Towards the Planning and Management of Regional
and National Systems of Marine Reserves

Considering that the legal steps towards the establishment of
marine reserves must necessarily be followed by adequate follow-up
actions and in particular take into account the following aspects:

(a) Existing and proposed development plans affecting coastal
areas and other marine ecosystems, in particular Land and water use
patterns and their Likely evolution insofar as they affect the phy-
sical and chemical properties of waters reaching the sea;

(b) Use of the best management tools in satisfying different
properties and functions of marine reserves such as monitoring,
productivity, tourism and recreation, and other uses;

(c) Dependence on a number of factors that are regional in
origin and scope and therefore require a regional approach for
management; '

(d) Need to win the good will and co-operation of Local
populations in the management of marine reserves;

The Regiaonal Meeting on Marine Parks and Reserves in the Northern
Indian Ocean, held at Tehran, Iran, 6=-10 March 1975:

Recommends to the Governments of the region:

1. That planning for marine parks and reserves should be
considered as an integral part of national and regional land-use
planning, and that national land-use planning teams should include
experts in marine and wildlife affairs; the selected marine parks
and reserves should be planned by appropriate experts;

2. That adequate and periodically revised management plans
be designed for each selected reserve, taking into account the
evaluation of new data and giving full weight to changes among
interacting factors, new appraisals of uniqueness, depleted faunal
and floral resources, interdependence with productivity and other
relevant aspects;

3. That full use is made of such management concepts and
tools as zoning, buffer zones, changes in jurisdictional status
as well as various administrative devices;

4. That methods for regional co-operation be devised in
those management aspects that necessarily require a regional

approach;
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5. That in achieving these objectives, maximum collaboration
and participation be sought from local populations, in particular
after such reserves have been established.

3. Research and Monitoring

Considering that research aspects related to marine reserves have
national as well as regional implications and that there is 3 great
Lack of baseline information on physico-chemical conditions, biology,
productivity and pollution and other degradations of marine environ=
ments;

Taking into account that there is a particular need for contin-
uous monitoring of environmental parameters and for environmental
impact studies, which can be carried out under particularly desirable
conditions if there is an adeguate network of stations, including ma-
rine reserves, that are equipped for such activities;

The Regional Meeting on Marine Parks and Reserves in the Northern
Indian Ocean, held at Tehran, Iran, 6~10 March 1975:

Recommends to the Governments of the region and concerned inter=
national organizations and institutions:

1. That marine research institutes, universities and other re-
search institutions be involved in setting up marine reserves where
research can be carried out, and be strengthened to collaborate in
the collection of baseline information;

2. That continuing monitoring stations be established making
full use of marine reserves;

3. That every possible attempt be made to co-ordinate and
integrate such research and monitoring programmes through regional
centres equipped with mechanisms for retrieval and dispersion of
the information gathered for the benefit of the region;

4, Technical and Financial Assistance

Considering that there will be a growing need to establish marine
parks and reserves and to promote research, planning, development and
management programmeés related to them, and that some countries of the
region might have to rely on assistance in carrying out such programmes
that have regional and world-wide implications;

The Regional Meeting on Marine Parks and Reserves in the Northern
Indian Ocean, held at Tehran, Iran, 6-10 March 1975:
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Recommends to the Governments of the region that they take full
advantage of the technical assistance already available;

Recommends to the international organizations concerned, in
particular those of the UN system, as well as other assistance pro-
grammes and non-governmental institutions, that they step up their
technical assistance and provide the necessary financial support;
and

Recommends to the Governments of the region that they encourage
programmes and activities based on mutual assistance within the region.

5. Public Awareness

Recognizing the impact marine national parks may have upon the
social, economic and political base of a country;

Considering the need for public and institutional acceptance
and understanding;

The Regional Meeting on Marine Parks and Reserves in the Northern
Indian Ocean, held at Tehran, Iran, 6-10 March 1975:

Recommends to the Governments of the region that they consider at
various stages of their planning programmes, efforts directed at inter-
est group participation and information dispersal, particularly in con-
nection with productivity, research, living laboratories, recreation
and other uses, through adequate production of audio-visual aids and
other tools in educational and interpretative programmes at all levels.

6. Training of Personnel for the Management of Marine Reserves

Considering that there is a need for trained personnel to under-
take ptanning, management, and development of marine parks and reserves;

Taking into account that in the majority of already established
marine parks and reserves there is a shortage of trained personnel at
all Llevels;

The Regional Meetihg on Marine Parks and Reserves in the Northern
Indian Ocean, held at Tehran, Iran, 6=10 March 1975:

Recommends to the Governments of the region:
1. That existing national training institutions (incorporating

various aspects of marine parks and reserves) be strengthened and
whereever necessary new institutions be established; and
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2. That the fullest use be made of existing facilities and man-
power of other institutions on a regional or multinational basis.
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Appendix €

Description and Distribution of Basic Estuarine
Sanctuaries by Biogeographic Classification, In~
cluding Proposed Sub-Categories

Acadian = Northeast Atlantic Coast, south to Cape Cod glaciated shoreline
subjected to winter icing; well developed algal flora, boreal biota;
Maine, New hampsh1re, Massachusetts. ;

a. Rocky shore
b. Sandy shore

Virginian - Middle Atlantic Coast, from Cape Cod to Cape Hatteras; Lowland
streams, coastal marshes and muddy bottoms; characteristics transitional
between 1 and 3; biota primarily temperate with some boreal representa-
tives; Massachusetts, Rhode Island, Connecticut, New York, New Jersey,
Delaware, Maryland, Virginia, and North Carolina.

a. Northeast subregion, centered around Long Island Sound;
b. South—-central subregion, outer banks estuaries;
c. Fresh-water dominated systems: Chesapeake and Delaware Bays.

Carolinian - South Atlantic Coast, from Cape Hatteras to Cape Kennedy;

extensive marshes and swamps; waters turbid and productive; biota tem=-

perate with seasonal tropical elements; North Carolina, South Carolina,
Georgia, Florida.

West Indian - South Florida coast, from Cape Kennedy to Cedar Key; and
Caribbean Islands; shoreland low-lying Llimestone; calcareocus sands,
marls, and coral reefs; coastal marshes and mangroves; tropical btiota;

Florida, Puerto Rico, Virgin Islands.

a. Continental
b. Insultar

Louisianan ~ Northern Gulf of Mexico, from Cedar Key to Mexico; character-
jstics of 3 with components of 4; strongly influenced by terrigencus
factors; biota primarily temperate. Florida, Mississippi, Alabama,

Louisiana, Texas.

a. Low energy_and delta
b. Lagunal

Californian - South Pacific Coast from Mexico to Cape HMendocino; shoreland
influenced by coastal mountains; rocky coasts with reduced fresh-water
runoff; general absence of marshes and swamps; biota temperate.
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Columbian - North Pacific Coast from Cape Mendocing to Canada; mountain-
eous shoreland; rocky coasts; extensive algae communities; biota pri-
marily temperate with some boreal. California, Oregon, Washington.

a. Coastal watershed;
b. Freshwater dominated with large watershed: (Puget Sound
and Columbia River).

Fiords - South coast Alaska and Aleutians; precipitous mountains; deep
estuaries, scme with glaciers; shoreline heavily indented and subject
to winter icing; biota boreal to sub-Arctic; Alaska,

Sub-Arctic - West and .North coasts of Alaska; ice-stressed coasts;
biota Arctic and sub=Arctic; Alaska.

Insular-Larger Islands (Pacific) - sometimes with precipitous mountains;
considerable wave action; frequently with endemic species; larger island
groups primarily with tropical biota; Hawaii, Guam, American Samoa.

Great Lakes = Great Lakes of North America; bluff-dune or rocky, glaciated
shoreline; limited wetlands; freshwater only; biota a mixture of boreal and

temperate species with anadromous species and some marine invaders;
Minnesota, Wisconsin, Michigan, Illinois, Indiana, Ohio, Pennsylvania,
New York.

a. Dune, lowland shores: Lakes Erie, Ontario, Huron
b. Bluff or rocky: Lakes Superior and Michigan
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